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s counselor 1/1? 
Yes—has corporation-lawyer's headache. 
Ah! Acid condition? 


Worse, poison! Subpoena served on a client 
New England manager reached him thro 

the companys correspondence routine today 
and calls for appearance in court at 


YESTERDAY! 


Oops! That ts a headache! But what 
lawyer needs Is a preventive—C T Representa- 
tion for his client would abolish the cause ot 


such headaches. 
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HIRTY-SIX states and the District of 
Columbia have income taxes today, and the 
trend toward such taxes has been accelerzted 

in the last decade. Before 1928 only fifteen states 

taxed incomes. But during 1929 the legislatures of 

six states passed income tax laws and gave new im- 

petus to the movement. The financing problems of 

the thirties brought five more states to consider this 
type of tax worth adopting in 1931, and six adopted it 
in 1933, thus more than doubling the number of states 
taxing incomes. Since 1934, seven other states have 
adopted the net income tax, and states which had 
previously adopted such laws, extended their operation.' 

The rapid increase in this type of tax from 1929 to 
the present time, as compared with the slow develop- 
ment in the previous generation, may be explained in 
several ways. In the 1920’s there was great complaint 
against high property taxes. During the 1920’s and 
particularly after the panic of 1929, when property 
valuations fell and the burden of governmental ex- 
pense increased with the depression, property tax 
delinquency assumed large proportions and the need 
for new sources of revenue was felt more keenly. It 

Was apparent that the income tax enabled states to 

reach more effectively recipients of large incomes and 

Department of Economics, University of Minnesota. The authors 
are much indebted for assistance to Professor Henry Rottschaefer, 

Gladys C. Blakey, and Paul Hanchett, University of Minnesota; 

Dr. W. W. Heller, University of Wisconsin; and to the income tax 

Officials of the Federal Government and all income tax states. With 

minor exceptions this study is confined to state income taxes; the 

national income tax is treated in the Federal Income Tax, Roy G. 

Blakey and Gladys C. Blakey (1940). 

This discussion deals only with the modern income tax developed 

since Wisconsin’s successful law of 1911. Several states, especially 

in the South and East, enacted income tax laws prior to this time, 
but they were unimportant largely because of poor administration. 
Adoptions before January 1, 1929: 
1911—Wisconsin 
1912—Mississippi 
1915—Oklahoma’s new law (individuals), 


rations) 
1916—Massachusetts (individuals), Virginia (individuals) 


Connecticut (corpo- 


1917—Delaware, Missouri, Montana (corporations), New York 
(corporations) 

1919—New York (individuals), North Dakota, Massachusetts 
(corporations) 


1921—North Carolina 

1922—South Carolina 

1923—New Hampshire, Tennessee (corporations) 
1926—Modernization of Virginia’s law. 
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the holders of intangible property who, as a class, had 
escaped heavy taxation by other methods. There 
were, of course, other considerations, such as the 
introduction of a more accurate method of ascertain- 
ing tax-paying ability, the introduction of a progres- 
sive element into the tax system, the necessity of 
taxing national banks in compliance with federal 
statutes, the reaching of income from property diffi- 
cult to reach because of federal laws, and the desire 
to equalize the burden of government support between 
property-owning and non-property owning classes. 





Adoptions since January 1, 1929: 
1929—Arkansas, Tennessee (individuals), California (corpora- 
tions), Georgia, Oregon, Washington (unconstitutional) 
1931—Idaho, Ohio (individuals on intangibles), Oklahoma (cor- 
porations and revision of individuals), Utah, Vermont 
1932—Illinois (unconstitutional) 
1933—New Mexico, Alabama, Arizona, Kansas, Minnesota, Mon- 


tana (individual and corporation taxes replacing corpo- 
ration tax) 


1934—Iowa, Louisiana 

1935—California (individuals), South Dakota, West Virginia (in- 
dividuals) 

1936—Kentucky 

1937—Colorado, Maryland, Pennsylvania (constitutional) 

1939—District of Columbia, reénactment of Maryland law. 





















































































































































































































































































































































































































































































































































132 TAX ES—The Tax Magazine 








The chief reasons for the rapid spread of the income 
tax in the last decade, however, were the acute need 
for more revenue and the desire to check the ever 
increasing pressure of taxes on property. The pur- 
poses for which income tax revenues have been used 
will be discussed later. 


What Income Is Taxed? 


The states adopting income taxes have generally 
followed the main lines of the Federal Government’s 
concept and definition of income, but there are many 
points of difference, some inherent in limitations of 
state authority, some due to the fact that the Federal 
Government has itself changed its definitions, so that 
by the time federal definitions were incorporated in 
state laws, they had been modified in the federal law. 
Some states started out by taxing only specific types 
of income, such as income from intangibles. Other 
states taxed only corporations, or only individuals. 
Some states taxed all net income, with specific excep- 
tions, and arrived at the net income by deducting 
items of expense from gross income. 


Types of State Income Taxes 
January 1, 1941 


Individual income Tax Only 
Corporation Income Tax Only 
[] Tax Applies to income from 
Intangibles Only 
GES individual and Corporation Income Tax 
E53 individuals; intangibles Only; Corporations, All Income 


Today two states tax only the income from in- 
tangibles: New Hampshire and Ohio.? Tennessee 
taxes income from intangibles in the hands of indi- 
viduals but it has a corporate income tax on all net 
income. Three states tax all income from the same 
source at a flat rate but rates vary with the type of 
income. These states are Maryland, Massachusetts 
and Vermont. There are twenty-eight states which 
tax all individual net income on a progressively grad- 
uated scale, applying lower rates to small incomes 





? Michigan passed an act in 1939, Act 301, taxing income from 
intangibles but providing that in no event is the tax to be less than 
one mill on the par or face value, nor greater than three mills. 
The fluctuation between one and three mills depends upon income, 
the rate of tax on income being six per cent, but the upper and 
lower limits of this tax are fixed by par value, not income. From 
this tax, a tax credit of $7.00 is allowed. 
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and higher rates to large incomes. 
states tax individual income. 


Thus thirty-five 
Thirty-two states tax 
corporate net income, six states on a progressively 
graduated basis, the other states at a flat rate. 


The distinction between the flat rates and the grad- 
uated rates is often more apparent than real, as we 
shall see later. Often a graduated scale stops pro- 
gressing at such a low figure that it amounts to a flat 
rate with special reductions for the recipients of small 
incomes. Sometimes the allowance or disallowance 
of deductions, or the treatment of different kinds of 
income on different bases operates to graduate the 
rate between different income classes but, of course, 
it may result in either more or less onerous taxes on 
individuals within the class than would a directly 
graduated rate. 

The states vary in their definitions of net income. 
Certain types of gross income are omitted from con- 
sideration. Income otherwise taxable may not be 
taxed if it is received by certain exempt organizations. 
When all taxable gross income is included, the ex- 
penses necessary to the production and receipt of 
income and some other expenses are deducted to 
arrive at the net figure. Some states tax only specific 
types of income but most states include a phrase tax- 
ing all income and then set forth exempt items. Table 
I lists the chief exemptions. Insurance payable by 
reason of death, gifts, and acquisitions by will or 
inheritance are most frequently exempted. Close 
behind these leaders is compensation received for 
accidents, workmen’s compensation, or health insur- 
ance. Another item frequently specifically excepted 
is that portion of an endowment or annuity which 
represents a return of the premium paid for such 
endowment or annuity. Dividends from corporations 
which were subject to tax on the income out of which 
they paid the dividends are exempt to some extent in 
the hands of recipients in twenty-three of the thirty- 
three states which tax income on a wider basis than 
income from intangibles. Interest on United States 
obligations or on obligations of the taxing state is 
specifically exempt in about half the states; veteran’s 
compensation is exempt in a dozen states; all federal 
pensions, in nine. Parsonage rental, national bank 
dividends, state pensions, and capital gains are a few 
other items specifically excluded by some states. 
There are some exceptions not specifically mentioned 
which do not appear on the table but which are im- 
plicit in the laws. 

Some of these exempt items of income merit special 
consideration, dividends, for example. There are 
divergent points of view as to the propriety of taxing 
them: one, that dividends represent distributions of 
previously taxed income, hence they should not be 
taxed again; another, the view exemplified by Colo- 
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5 * See Table II. >» Annuities are exempt until returns equal consideration paid, but the excess received in one year above three per 
‘olo- cent of the consideration paid is considered taxable income. ¢ To extent payor corporation paid taxes on its income. 4 Taxed 
at one-half normal rates. e When the interest rate is not over five per cent. 
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rado, Oregon and South Carolina, which impose 
surtaxes on dividends in addition to regular taxes, be- 
cause the stock on which the dividends are paid escapes 
property taxation. If both corporations and individ- 
uals are subject to a net income tax, dividends out 
of income on which the corporation has been taxed 
may likewise be taxed to the individual receiving the 
dividends, and thus the income is taxed doubly. On 
the contrary, the income out of which a corporation 
declares dividends may or may not be taxed if re- 
ceived by non-residents of the state in which the cor- 
porate income is earned. Taxing the corporation 
earning the income is sometimes the only way a state 
can collect part of the profits of enterprises operating 
under its laws when the stockholders are outside its 
jurisdiction. Wisconsin reaches the income derived 
from business within the state by a “privilege divi- 
dend” tax, which is payable by the corporation at the 
time dividends are declared and is withheld from 
the dividends. The corporation and individual income 
taxes rest on different concepts. The individual’s in- 
come tax is usually justified on the ground of his 
personal capacity to bear the burden of the cost of 
government, and this personal capacity is not af- 
fected by the fact that income is derived from cor- 
porations operating within the state, instead of from 
corporations operating outside of the state which 
pay corporation taxes elsewhere. A corporation tax, 
on the other hand, is part of the price a corporation 
pays for the privilege of operating, part of its costs, 
and the payment for this privilege is not affected by 
the location of its stockholders. In discussing the 
differences between federal and state taxation of 
business before the National Tax Association in 1939, 
Robert Murray Haig said: 


“There is one special circumstance that may call for general 
business taxes in the field of state taxation which is rela- 
tively unimportant in the federal field. T. S. Adams once 
remarked that business taxation was the answer of the 
American state to the problem of non-resident ownership. 
By this he presumably meant that the British policy would 
not be satisfactory in our states because, even though it was 
the desire to throw the burden of providing public services 
beneficial to business upon the owners of business, this could 
not be successfully accomplished by state personal income 
taxes where the owners so often were not residents of the 
state furnishing the services to the business.” ® 


If the problem of treatment of dividends involved 
all dividends, it would have an effect on the gradua- 
tion of a tax, since dividends comprised only about 
five per cent (5.23 per cent) of the incomes of tax- 
payers receiving less than $5000 reporting to the Fed- 
eral Government on 1937 income,‘ 12.95 per cent for 
the incomes between $5000 and $10,000 and up to 
68.36 per cent for incomes from $500,000 to $1,000,000. 


3’ National Tax Association, Proceedings 1939, p. 564. 
* Bureau of Internal Revenue, Statistics of Income, 1937, Part I. 
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When there is a distinction between dividends inside 
the taxing state and outside it, a tax on dividends that 
eliminates some might not have the effect of gradu- 
ating the tax rationally. 


Table II 
Dividends Exempt from Income Tax 
I. States exempting dividends paid out of income whicli has 


been used as the measure of a corporation income tax, to 
the extent the corporation income was taxed by the state: 


Arkansas Massachusetts Oklahoma Virginia 
California North Carolina South Dakota 
Iowa’ North Dakota? Vermont 


II. States exempting dividends paid by domestic corpora- 
tions and other corporations which earned fifty per cent of 
their income within the state: 

Alabama Idaho 

Arizona Wisconsin 

III. States in which dividends are fully taxable, treated as 
other income: 
Connecticut 


Minnesota * Utah 
Delaware 


Mississippi West Virginia 

IV. States exempting dividends received by corporations 
only if paid out of income taxed to the paying corporation: 
Georgia Louisiana Missouri 

V. States subjecting dividends to heavier tax than other 
income: 


Oregon South Carolina 


VI. Special provisions applicable to individual states: 

Colorado—Corporations may deduct up to 85 per cent of 
their income from dividends in other corporations. Indi- 
viduals pay surtax. 

Kansas—Excludes dividends from income on which the cor- 
poration income tax was paid if the corporation derived 
15 per cent or more of its income from sources within 
the state. 


Kentucky—Excludes dividends from banks and trust com- 
panies. 

Maryland—Excludes dividends from domestic corporations 
whose shares are subject to ordinary taxes. 

Montana—Patronage dividends paid by consumers’ cooper- 
atives are exempt. 

New Mexico—Dividends from corporations taxable the pre- 
ceding year are excluded. 

New Hampshire—Dividends are exempt on New Hampshire 
bank stock, trust companies, building and loan associ- 
ations, or national banks. 

New York—Dividends paid out of income from a corporation 
on which a corporation tax has been paid are excluded if 
the corporation has not more than five stockholders and 
if the officers do not receive more than 15 per cent of 
the net income, 

Oregon—Dividends received by individuals are subject to a 
surtax. If received by a corporation owning 30 per 
cent of the stock of the paying corporation, dividends are 


exempt. 

Pennsylvania—Dividends excluded; only corporation income 
is taxed. 

South Carolina—Subject to a special additional tax on intan- 
gibles. 


Tennessee—Individual income from intangibles is taxed at 
6 per cent, but this rate is reduced to 4 per cent on 
dividends from corporations 75 per cent of whose prop- 
erty is taxable in Tennessee. 


1 Conditional on the corporation’s furnishing a list of stockholders 
and dividends paid. 


2? To individuals, only. Corporations taxed. 
3 Dividends received by a corporation are excluded to the extent 


the income was earned in Minnesota if the recipient owns 80 per 
cent of the voting stock in the paying corporation. 
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Table II indicates the diversity of state treatment 
of dividends. One unique feature in Montana deserves 
special attention, the exemption of patronage divi- 
dends paid consumers. Other states do not specifically 
exempt this type of payment, but perhaps it could 
be omitted in most states under the general definition 
of income. If a consumer received a prompt payment 
discount on his electric bill for the lights he uses in 
his home, no one would consider the discount as in- 
come. The bill would not be deductible as an expense, 
and its reduction would not interest the tax authori- 
ties. Patronage dividends paid consumers are a re- 
bate of part of the purchase price. If the cost of 
goods with respect to which the rebates were paid 
did not enter into the production of income, it is diffi- 
cult to see why a refund of the purchase price consti- 
tutes income. Accordingly, Montana may be merely 
more explicit than is required in its exemption of 
consumers’ patronage dividends. If other states do 
tax such amounts as income, then the consumer who 
saves by buying at lower prices should be taxed for 
his saving, and a net income tax would become a tax 
on careful expenditure—something it was never in- 
tended to be. 


Capital Gains and Losses 


Another item of income which is sometimes taxable 
and sometimes not is that of capital gains. By capital 
gains is meant the excess of the amount received over 
the cost of property or items not included in one’s 
regular business, gains from casual transactions or 
from items bought and sold as a sideline to one’s main 
business. Three states ° omit from their consideration 
of income losses and gains from the disposition of 
capital assets. Three states in their individual income 
tax laws tried to follow the Federal Government 
which considered only a part of the gain and loss 
from capital transactions, depending on the number 
of years an asset is held, but the Federal Government 
changed its percentages, and the only states following 
the new rates are the states which define corporate 
income as it is defined by the Federal Government, by 
reference, namely, Connecticut, Massachusetts, New 
York, Pennsylvania and Vermont. Other varying 
provisions regarding the treatment of capital gains 
and losses are set forth in Table ITI. 


Whether capital gains are income or not, whether 
they should be taxed at all, and whether they should 
be taxed as part of ordinary net income or on a sep- 
arate basis, are questions concerning which the legis- 
latures of the several states are greatly divided, as 
Table III indicates. Consideration of capital gains is 
connected with the problem of allowing deduction of 
capital losses. The National Tax Association at its 





* Iowa, South Dakota, Maryland. 
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1939 conference had a spirited airing of many aspects 
of the capital gain and loss problem, and there was 
no consensus among those discussing the subject. 

Several factors combine to bring about this diversity 
of opinion concerning taxation of capital gains. For 
one thing, if an income tax is based on a taxpayer’s 
ability to contribute, it is difficult to see why his ability 
is generally affected greatly by the type of the source 
of income. Presumably it is affected chiefly by the 
net amount. In other words, assuming the same rates 
to be applied to capital gains as to the rest of personal 
income, the tax yields from persons of equal total 
incomes composed of different proportions of capital 
gains would be the same. Any injustice as to taxation 
of capital gains, therefore, arises not from the fact that 
capital gains, as such, are burdened more heavily by 
the income tax, but from the fact that they are spas- 
modically realized and are therefore likely, upon oc- 
casion, to push one’s individual income into higher 
brackets. This inequity could easily be remedied by 
some device for allowing persons to average their 
incomes over a period of a few years for tax purposes. 

Taxing all capital gains in the year “realized” dis- 
torts the income picture for that year, stepping income 
up into the higher brackets under a progressively 
graduated tax, while the gain is not actually attribu- 
table to any one year. On the other hand, there is no 
generally practicable method of taxing accrued capital 
gains before the asset is sold and, if a net income tax, 
graduated according to the amount of total net in- 
come, is valid, it is hard to see why capital gain should 
be taxed apart from other income, particularly if allo- 
cation were made to years of accrual and if corre- 
sponding treatment were accorded capital losses. The 
better remedy for this is not the application of lower 
rates to capital gains, but allowing a taxpayer (after 
having paid his taxes at the stated rates) to average 
his income over three to five years and to obtain re- 
funds for any excess above the tax which would have 
been applicable to this average. This method is rela- 
tively simple and takes account of other causes of 
fluctuating incomes as well as capital gains. 

Capital gains form a larger part of total income in high 
income brackets than in low ones. This is apparent even 
from federal statistics based on returns which taxed 
only a percentage of the gains. For example, the tax- 
payers receiving less than $5000 per year in 1937 derived 
only a tenth of the percentage of their income from 
capital gains that was derived by those people who 
received from $300,000 to $500,000 that year.® 

Professor H. M. Groves has suggested a plan for 
taxing capital gains which is designed to resolve some 
of these difficulties.” Briefly, his plan is: (1) to divide 





6 Bureau of Internal Revenue, Statistics of Income, 1937, Part I. 
™ National Tax Association, Proceedings 1939, p. 124. 
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the total capital gain by the number of years during 
which the asset sold has been held by the seller; (2) 
to add the resulting one year’s portion of the gain to 
the seller’s other net income for the year in which the 
sale was made. That year’s portion of the gain would 
thus fall into a certain definite income bracket with a 
corresponding tax rate. (3) The third step is to apply 
the tax rate thus determined for one year’s portion 
of the capital gain to the balance of the capital gain. 
The total gain would thus be taxed in the year 
realized. This plan would require similar treatment 
for capital losses, but it is a proposal that no state has 
fully tried. 

We have the following different practices: total 
omission of capital gains and losses from the concept 
of taxable income, full taxation of gains in the year 
“realized” and deduction of losses in the year the loss 
is recognized, the percentage allowance, consideration 
only if the assets have been held less than two years, 











Table III. Capital Gains and Losses 
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two-year averaging of losses and gains, and limitation 
of losses with full taxation of gains, in addition to the 
taxation of capital gains at different rates. 

There are some who believe that capital gains and 
losses equalize each other over a period of years, and 
hence the public treasury would lose nothing by 
ignoring both items. This conclusion does not neces- 
sarily follow. If capital losses uniformly or generally 
occur at lower income levels than capital gains, the 
treasury would profit more from a graduated tax on 
the gains than it would lose from the deduction of 
capital losses from incomes subject to lower rates of taxa- 
tion. There is some evidence that capital losses occur less 
frequently among higher incomes than among incomes of 
from $5000 to $25,000.® [Continued in next issue. ] 


8’ Bureau of Internal Revenue, Statistics of Income, 1937, Part I, 
gives the following percentages as the deductions for capital losses 
for incomes of the various sizes: Incomes under $5000, .89 per cent; 
from $5000 to $10,000, 1.55 per cent; from $10,000 to $25,000, 1.66 
per cent; from $25,000 to $50,000, 1.25 per cent; from $50,000 to 
$100,000, .83 per cent; from $100,000 to $150,000, .53 per cent; with 
decreasing percentages as income increases. 














At taxpayer’s option, capital gains may be taxed at 3% and 3% of capital losses 


deducted from the tax on other income at ordinary rates; but the total income 


Net income defined as that reported to Federal Government plus bond interest. 


Losses are allowed in full if gains from the transaction would be taxable. Gains 


on capital assets are recognized only if the asset has been held less than 


Net loss on property not attributable to trade or business allowed only to 


Considered only on property acquired within two years when allowed in full, 


Capital gains, less losses, taxed at half regular rates. For emergency surtax, 


Capital losses may be spread over 2 years to be offset by gains in 2 years. 


Gains taxed, losses limited to property used in trade or business (except 


Not mentioned for individuals or corporations though individuals are taxed on 


Loss Loss 
Allowed, allowed Assets limited 
or taxed Not con- extent of held- to $2000 
infull sidered gains Period * plus gains Other 
Alabama x 
tax may not be less than if capital assets were ignored. 
Arizona x On transactions entered for profit. 
Arkansas x 
California x 
Colorado x 
Connecticut E 
Delaware ie 8 i x Capital losses include bad debts. 
mp Cc 
two years. 
Georgia x , On transactions entered for profit. 
Idaho x 
extent of gross income not derived from trade or business. 
Iowa . =x 
Kansas ‘ xX 
Kentucky x 
otherwise omitted. 
Louisiana x 
Maryland x 
Massachusetts. X xX Different treatment for tangibles and intangibles. 
Minnesota Gains taxed, losses limited to $2000 plus gains. 
Mississippi xX 
Missouri x On transactions entered for profit. 
Montana x 
New Mexico x 
New York 
excess of gains over losses is taxed 1%. 
N. Carolina None for losses due to personal loans, etc. 
to extent of gains on securities sold within 2 years of acquisition. 
N. Dakota x On transactions entered for profit and on residences. 
Oklahoma ' xX 
Oregon xX Bad debts considered capital loss. 
Pennsylvania. . Net income same as reported to Federal Government. 
S. Carolina 
casualty). 
S. Dakota 7 x 
Tennessee 
intangibles. 
Utah x On transactions entered for profit. 
Vermont (Cor- Corporate income the same as that reported to the United States. 
porations 
Individuals x 
Virginia x On transactions entered for profit. 
Wisconsin x 


W. Virginia x 


*Less than 1 yr., 100%; 1-2 yrs., 80%; 2-5 yrs., 60%; 5-10 yrs., 40 


Gains taxed. Losses allowed only if property was held or used for profit. For 
surtax, losses not allowed upon transactions between members of a family 
or between corporation and a stockholder. 

On transactions entered into for profit. 


%; over 10 yrs., 30%. 


Losses from securities allowed only 
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RECENT decision of the Second Circuit, Hig- 
gins v. Commissioner,’ once more brings up the 
question as to what extent an investor may 
deduct from his gross income the expense of “conserv- 
ing or enhancing” his estate. In that case the court 
held that an investor who had a fortune of some 
$35,000,000, giving personal attention to his invest- 
ments, and who during the taxable years in question, 
“did very little in the way of changing investments, 
making no sales and purchasing only four lots of tax- 
exempt bonds”, was not entitled to deduct expenses 
attributable to the care of his investments, such as 
salaries, rent and other expenses incident to running 
his offices, on the ground that such expenses were not 
“ordinary and necessary expenses paid . . . in 
carrying on any trade or business.” Judge Patterson 
said in part: 

“By the common speech of men, a person who does noth- 
ing beyond looking after his own investments and receiving 
the income from them is not conducting a trade or business. 
He is generally spoken of as ‘retired’ or ‘not in business’. It 
is forcing the ordinary meaning of words to say that conserv- 
ing or enhancing one’s estate is carrying on a trade or busi- 
ness. The statute does not say that expenses paid or incurred 
in any business transaction may be deducted from gross in- 
come. It is narrower; it limits the deduction to expenses in 
carrying on a trade or business. We have no doubt that the 
attention which the petitioner gave to his investments in 
stocks and bonds did not amount to carrying on a trade or 


business, and that expenses paid in caring for such investments 
were not deductible from gross income.” 


An application for certiorari was made on July 
18,1940, and granted on October 14.? 

The question is an important one to thousands of 
investors, who pay out each year large amounts for 


* Attorney at Law, Boston, Mass. 

1111 F. (2d) 795, 40-1 ustc § 9445; aff'd U. S. Supreme Court, Feb. 
3, 1941, See also footnote 17. And see Bittorf v. Com., BTA Memo. 
Op., CCH Dec. No. 11,372-F. Pyne et al., Exrs. v, U. 8. (Ct. Cls.) 
35 F. Supp. 81, 40-2 ustc J 9701; Trust u/w of White v. Com., (CCA-3) 
40-2 ustc J 9712. 
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investment counsel and for investment services, for 
bookkeepers, managers, rent, commissions, safe deposit 
boxes, and miscellaneous expenses, connected with 
the investment and reinvestment in securities, and the 
collection of income therefrom. 


Legislative History of Provisions for the Deduction 


of Ordinary and Necessary Expenses 


All of the revenue acts, beginning with the Revenue 
Act of 1918, have allowed an individual to deduct from 
gross income “All the ordinary and necessary expenses 
paid or incurred during the taxable year in carrying 
on any trade or business.” ? The Revenue Acts of 
1913 and 1916 limited the deduction to “necessary 
expenses.” * All of the acts have provided that no 
deduction shall be allowed for “personal, living, or 
family expenses.” 4 


Rulings of Treasury Department 


In O. D. 877 (4 C. B. 123) it was held that a tax- 
payer whose income is derived principally from in- 
vestments in stocks and bonds may deduct as a business 
expense the rent of an office and the cost of clerical 
help if he can show that such expense is “ordinary 
and necessary”, within the meaning of section 214(a) 
of the Revenue Act of 1918. 


In J. T. 2103 (III-2 C. B. 92) it was held that a tax- 
payer, who devoted practically his entire time to trad- 
ing on the stock market, might deduct amounts paid 
for investment advisory services, having a useful life 
of less than one year, under section 214(a) (1) of the 





2Sec. 214 (a) (1), Revenue Acts of 1918 1921, 1924 and 1926; 
Sec. 23 (a) of the Revenue Acts of 1928, 1932, 1934, 1936, and 1938. 

3 Sec. II B, 1913 Act; Sec. 5 (a), 1916 Act. 

4Sec. II B, 1913 Act; Sec. 5 (a), 1916 Act; Sec. 215 (a) of the Acts 
of 1918, 1921, 1924, 1926; Sec. 24 (a) (1) of the Acts of 1928, 1932, 
1934, 1936 and 1938. 
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Revenue Act of 1921, on the ground that he devoted 
sufficient time and entered into a sufficient number of 
transactions on the stock market to constitute “a 
trade or business.” 

In J. T. 2579 (C. B. X-2, 129) it was held that if 
a safe deposit box is used primarily in safeguarding 
income-producing securities the rent paid therefor 
would constitute a deductible business expense. 
In J. T. 2751 (C. B. XIII-1, 43) it was held 


“that all the ordinary and necessary expenses paid or incurred 
during the taxable year with respect to the management, pro- 
tection, and conservation of properties producing taxable in- 
come should be allowed as deductions in computing net 
income. This conclusion should not be extended to net 
loss cases, which are governed by different sections of the 
Acts and apply only to losses incurred in a trade or business 
regularly carried on by the taxpayer.” 


In J. T. 2819 (C. B. XITI-2, 129) it was held that the 
cost of the employment of bookkeepers and accountants 
by persons not engaged in business, and merely for 
the purpose of closing the taxpayer’s personal accounts 
for the year, drawing up a balance sheet, or preparing 
an income tax return is not deductible, but that 


“amounts paid for accounting and bookkeeping fees by an in- 
dividual engaged in business, where such expenditures are 
ordinary and necessary business expenses, constitute allow- 
able deductions for federal income tax purposes.” 


It will thus be seen that the Treasury Department, 
at least in its published rulings, is committed to the 
proposition that an investor may be in business, and, 
if so, may deduct expenses incurred in the “manage- 
ment, protection, and conservation of properties pro- 
ducing taxable income.” In practice, however, the 
Treasury has not been consistent in the allowance or 
disallowance of such items in the case of a passive 
investor. 


Cases in the Board of Tax Appeals 


The Board of Tax Appeals has, in general, held 
that a passive investor, or one who does no more than 
what is necessary from an investment point of view, 
may not deduct the expenses of handling his invest- 
ments,® but that where he associates himself actively 
in the enterprises in which he is financially interested, 
or devotes a large part of his time in handling his 
investments as a matter of business, he may deduct 
such expenses.® The degree of the taxpayer’s activi- 
ties governs. 





5In the following cases, among others, the deduction was denied; 
Heilbroner v. Commissioner, 34 BTA 1200; affirmed (CCA-2) sub. 
nom. Kane v. Commissioner, 100 F. (2d) 382; 38-2 ustc { 9611; City 
Bank Farmers Trust Co. v. Commissioner, 39 BTA 29; affirmed 
(CCA-2), 112 F. (2d) 457; Higgins v. Commissioner, 39 BTA 1005; 
affirmed (CCA-2), 111 F. (2d) 795, 40-1 ustc { 9445; affirmed U. S. 
Supreme Court, Feb. 3, 1941. 

*In the following cases, among others, the deduction was allowed; 
Elliott v. Commissioner, CCH Dec. 10,931-A. pending in CCA-3; 
Libbey v. Commissioner, CCH Dec. 10948-A, pending in CCA-6; 
Curtis v. Commissioner, CCH Dec. 11,044; Wurtzell v. Commissioner, 
CCH Dec. 11,058-A; Wegeforth v. Commissioner, 42 BTA 633; 
Alverson v. Commissioner, 35 BTA 482; Barney v, Commissioner, 
36 BTA 446; Roebling v. Commissioner, 37 BTA 82; McKell v. Com- 
missioner, CCH Dec. 11,021-E; Walter v. Commissioner, CCH Dec. 
11,301-E; Hoover v. Commissioner, CCH Dec. 11,252-E. 
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Cases in the Courts 


Until recently the courts have substantially agreed 
with the Board of Tax Appeals that while a passive 
investor, who merely collects coupons and receives 
dividends, is not engaged in a “trade or business”, 
yet where he spends a considerable portion of his 
time in looking after his investments, or is actively 
associated with enterprises from which he receives 
income, and devotes a substantial part of his time 
thereto, he may be engaged in a “trade or business”, 
and hence may deduct expenses in connection with 
enhancing and conserving his estate. It appears to 
be a question of the degree of the taxpayer’s activities. 

In Kenan v. Bowers, (D. C.S. D. N. Y.)," an investor 
was allowed to deduct clerk hire and rent of a safe in 
connection with income producing property. In Foss 
v. Commissioner, (CCA-1),® the court allowed a deduc- 
tion for counsel fees incurred in litigation brought 
against the taxpayer by minority stockholders in a 
corporation in which he owned a majority of the 
stock. It appeared that the taxpayer was heavily in- 
terested in, and connected with the management of 
another corporation in the same line of business; that 
he was an officer or director in many corporations, 
maintained an office and employed a personal secre- 
tary ; that he was a man of considerable property, and 
devoted his time to looking after his investments and 
to the operation of the various corporations in which 
he was an officer. The court apparently based its 
decision on the extent of the taxpayer’s participation 
in the business of the corporations with which he was 
associated. Judge Morton said, in part: 


“The line comes between those who take the position of 
passive investors, doing only what is necessary from an invest- 
ment point of view, and those who associate themselves 
actively in the enterprises in which they are financially in- 
terested and devote a substantial part of their time to that 
work as a matter of business.” 


In Kales v. Commissioner, (CCA-6) ® it was held that a 


“taxpayer who while adventuring his own capital in securi- 
ties yet is actively and continuously occupied in their pur- 
chase and sale, converting stock into bonds and bonds into 
stock, maintains regular office facilities and clerical assistants 
for that purpose, and is required from time to time to make 
important decisions involving an informed business judg- 
ment with respect to such purchase and sale, may be said 
to be engaged in carrying on a business.” 


Again the court bases its decision on the degree of the 
taxpayer’s activities, as it states that 

“there is little doubt that one who as a mere investor passivels 
receives his income from corporate stocks and bonds is not 


carrying on a business even though prudence requires that 
he change his investments from time to time”. 


See also Sexton v. United States,° and O’Neal v. 
United States.™ 





748 F. (2d) 263; 2 ustc § 755. 

875 F. (2d) 326; 35-1 ustc § 9091. 

®101 F. (2d) 35; 39-1 ustc § 9255. 

%”U, S. D. C. Western Dist. Mich. So. Div., 39-1 ustc § 9308. 
"U.S. D. C. Mid. Dist. Ga., Macon Div., 40-1 ustc § 9397. 
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On the other hand, in Kane v. Commissioner, 
(CCA-2),” the court refused to allow a deduction for 
amounts paid by an investor for a bookkeeper, and 
for office rent, and for commissions paid to a trust 
company on income collected. The court said in part: 


“The activities of the taxpayer’s brother as to her invest- 
ments and the employment for personal convenience of a 
bookkeeper to record financial transactions, or of a bank to 
cut and collect coupons, did not, in our opinion, amount to 
the carrying on of a business. If so, every owner of property 
can obtain an income tax deduction of whatever sums he may 
expend to save the trouble of personal attention to his affairs.” 


In Miller v. Commissioner (CCA-9),'* the court refused 
to allow a deduction for amounts paid for office rent, 
salaries, investment, and miscellaneous expenses, where 
it appeared that the taxpayer had no occupation other 
than supervising the investments constituting a trust 
created by him, and who maintained an office which 
he visited daily. The only evidence of the extent of 
the taxpayer’s activities in investing and reinvesting 
his funds was that in the taxable year his investments 
consisted largely of bonds, which he began selling 
and buying stocks and also sold some bonds and 
bought others. 

In Deputy et al. v. duPont, it appeared that the 
taxpayer maintained two offices in connection with 
his investments, including substantial holdings in the 
duPont Company. For the purpose of insuring good 
management of that company he offered to sell to 
members of its Executive Committee shares of the com- 
pany’s stock. In order to make delivery he borrowed 
some duPont stock. Afterwards he borrowed from 
another corporation to repay the first lender. The 
conditions of the second loan were that the taxpayer 
would pay the second lender an amount equal to the 
dividends declared on the borrowed stock and reimburse 
the lender for state and federal taxes paid by it. This 
arrangement was carried out. The court held that, 
assuming that the activities of the taxpayer constituted 
a business, the payments in question were not de- 
ductible, since they proximately resulted not from the 
taxpayer’s business but from the business of the duPont 
Company, and such payments were “not ‘ordinary’ 
ones for the conduct of the kind of business in which, 
we assume arguendo, respondent was engaged.” The 
court further held that such payments were not de- 
ductible under Section 23(b) of the Act as “interest 
paid or accrued on indebtedness.” 


In the majority opinion, Mr. Justice Douglas intimates, 
however, that investors, in furtherance of enhancing 
and conserving their estates, may deduct the ordinary 
expenses of such activities, in the following language: 


“There is no evidence that stockholders or investors, in 
furtherance of enhancing and conserving their estates, ordi- 
narily or frequently lend such assistance to employee stock 


2100 F. (2d) 382; 38-2 ustc § 9611. 
3102 F. (2d) 476; 39-1 ustc J 9390. 
#308 U. S. 488, rev’g CCA-3, in 103 F. (2d) 257; 40-1 ustc { 9161. 
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purchase plans of their corporations. And in absence of such 
evidence there is no basis for an assumption, in experience or 
common knowledge, that these payments are to be placed 
in the same category as typically ordinary expenses of such 
activities, e. g., rental of safe deposit boxes, cost of invest- 
ment counsel or of investment services, salaries of secretaries 
and the like.” 


Mr. Justice Frankfurter, in a concurring opinion, in 
which Mr. Justice Reed joined, said in part: “To 
avail of the deductions allowed by section 23(a), it is 
not enough to incur expenses in the active concern 
over one’s own financial interest. ‘Carrying on any 
trade or business,’ within the contemplation of section 
23(a), involves holding oneself out to others as en- 
gaged in the selling of goods or services. This the 
taxpayer did not do. Expenses for transactions not 
connected with trade or business, such as an expense 
for handling personal investments, are not deductible.” 

Mr. Justice Roberts and Mr. Justice McReynolds 
dissented, on the ground that the amounts in question 
were both “ordinary” and “necessary” expenses of the 
taxpayer’s business, and that the taxpayer “is entitled 
to deduct that which he reasonably and in good faith 
expended in the effort to realize a profit.” 

In City Bank Farmers Trust Co. v. Commissioner, 
(CCA-2),'* it was held that a trustee of a testamentary 
trust was not entitled to deduct from accumulated 
income commissions paid to it on account of receipts 
of and payment of principal, on the ground that the 
trustee was not carrying on a trade or business; that 
“the primary difficulty with allowing the deduction is 
that a passive recipient of income or a mere investor, 
either in his own capacity, or through an agent, is not 
regarded as ‘carrying on any trade or business.’ ” 
The court further said that “Whether the activities of 
a taxpayer are sufficient to place him in the category 
of one engaged in carrying on a business is largely a 
matter of degree.” It appeared that the transactions 
in principal during the taxable year were very few. 


Discussion 


With two members of the Supreme Court, in the 
duPont case, expressing opposite views as to the right 
of investors “in furtherance of enhancing and conserv- 
ing their estates” to deduct the ordinary expenses of 
such activities, and with Mr. Justice Roberts and Mr. 
Justice McReynolds dissenting, the question as to 
whether a passive investor may ever be said to be 
carrying on a “trade or business” would seem to be 
still open. Mr. Justice Frankfurter, Mr. Justice Reed, 
and Judge Patterson of the Second Circuit would 
seem to deny any deduction to an investor for expenses 
incurred in enhancing and conserving his estate, 
irrespective of the amount of his participation in the 
affairs of the corporations whose securities he holds, 
while Justices Douglas, Roberts [Turn to page 146. ] 





112 F. (2d) 457; 40-1 ustc {| 9487. 











































































































































































































































































































































































































































































HEN the insured receives compensation under 
a contract for use and occupancy insurance it 
is always as a direct result of property destruction 


or conversion, the payment of which is based upon 
such destruction or conversion. 


Whether the proceeds received under a contract of 
use and occupancy insurance constitutes taxable in- 
come or is a return of capital is a moot question, 
depending largely upon the construction of the con- 
tract under which the payments are made. 


Section 112 (f) of the Internal Revenue Code pro- 
vides as follows: 


“If property (as a result of its destruction or conversion) 
is compulsorily or involuntarily converted into property simi- 
lar or related in service or use to the property so converted, 
or into money which is forthwith in good faith, under regula- 
tions prescribed by the Commissioner with the approval of the 
Secretary, expended in the acquisition of other property simi- 
lar or related in service or use to the property so converted 

no gain or loss shall be recognized.” 


Section 19.112 (f)-1 of the Commissioners Regula- 
tions 103, provides as follows: 

“It is not necessary that the proceeds be earmarked, but 
the taxpayer must be able to prove that the same were actually 


reinvested in such other property similar or related in service 
or use to the property converted.” 


“The proceeds of a use and occupancy insurance contract, 
which by its terms insured against actual loss sustained of net 
profits in the business, are riot proceeds of an involuntary 
conversion but are income in the same manner that the 
profits for which they are substituted would have been.” 


The law itself stipulates that money which is forth- 
with expended in the acquisition of similar property, 
which is paid as a direct result of the destruction or 
conversion of property shall not be considered as tax- 
able income, however, the same section of the Act 





* Certified Public Accountant, Wilmington, North Carolina. 
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gives the Commissioner the power to prescribe Regu- 
lations under which no gain or loss is recognized. 


The Commissioner in his Regulations specifies that 
use and occupancy insurance proceeds are taxable in- 
come, if the contract of insurance by its terms actually 
insures against the loss of net profits, and such pro- 
ceeds are in effect reimbursement for the profits that 
would have been earned. This modification by the 
Commissioner is to all intents and purposes only 
reasonable and just, provided the interpretation of the 
Regulation does not conflict with the intent and pur- 
pose of the law as enacted by Congress. 


The term “use and occupancy” insurance is used 
loosely, to cover in the above Regulations profits in- 
surance or earnings insurance, but should not be used 
to include insurance which in all respects and to all 
intent and purpose covers the inherent property right 
to the use of and the occupancy of the property itself. 

There are various types of reimbursement insurance 
policies now offered to the business world, such as 
profits insurance, rent insurance, leasehold insurance, 
extra expense insurance, etc., which if by the terms 
of the insurance contract actually compensate for 
profits that would have been earned, or in other words 
place in the hands of the insured a comparable amount 
of money that would have been received as income 
had the insurable event not happened, that can only be 
considered as taxable income. But, use and occupancy 
insurance is a distinct class written to compensate the 
insured for being deprived of the right and privilege 
of the use or occupancy of the property so insured. 
It is true that some policies covering the profits of a 
business are called use and occupancy insurance, but 
the form used can not change the substance when the 


Hy 
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facts tend to prove that it was not profits but prop- 
erty or property rights that were actually insured. 

In the Commissioners Regulations it is stipulated 
that in order for the proceeds of the use and occupancy 
insurance contract to constitute taxable income, its 
terms must insure “against actual loss sustained of 
net profits in the business.” 

The following definitions of words and phrases are 
taken from Webster’s Twentieth Century Dictionary : 


Actual is defined in fact as, real; existing; present; some- 
thing real; real or effectual; or existing and absolute. As 
defined in finance: Something actually in hand or received, 
as distinguished from estimated assets or receipts. 


Loss is defined as, the misfortune of having something taken 
away from us, the loss of property, loss of money, failure 
to gain as the loss in a business venture. That which is lost, 
that from which someone has been parted. 


Sustained is defined as, kept to one pitch or level, especially 
a high pitch or degree, suffered or endured. 


Substituted is defined as, that which takes the place of some- 
thing else. In mathematics: The putting of one quantity in 
the place of another, to which it is equal but differently ex- 
pressed. 


Loss is also defined in the Accountants Handbook 
as follows: 

“A disappearance of value without compensation. How- 
ever, it is easier to define losses in general terms than to dis- 
tinguish losses precisely from expenses in specific cases. From 
the standpoint of a strict definition considerable sums are ex- 
pended by most enterprises that do not bring about any re- 
turn, or an adequate return.” 

The phrase as used in the Commissioners Regula- 
tions “actual loss sustained of net profits” implies that 
if there is no loss of profits that there could not pos~ 
sibly be any substitution for such profits. Therefore 
it follows that if a business suffers the misfortune of 
property destruction by fire or otherwise and forth- 
with acquires similar property or rebuilds for the 
purpose of production, and by prompt action main- 
tains its production program, and sells its capacity 
output, resulting in its normal profit or an annual 
profit above the normal, that no actual loss has been 
sustained, as all profits and losses are measured by the 
income taxable year, under the Internal Revenue Code. 

The plant of the ABC company consisted of three 
separate and distinct manufacturing units, all located 
within the same City and within three blocks of each 
other, during the taxable year plant number one was 
destroyed by fire, plant number two which had been 
idle for several years was immediately placed into 
service by the simple process of cleaning machinery, 
adding new equipment, and building new wings and 
floors. Plant number three was operating on schedule, 
as always. The orders on file and coming in from 
day te day were promptly filled and shipped to cus- 
tomers, sales were greater during the taxable year, 
and the net taxable income for the taxable year was 
greater than in any previous year, which resulted in 
a larger income tax than had ever been paid before. 
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The fire insurance on plant number one had been 
supplemented by a large amount of use and occupancy 
insurance, which was purchased at a rate less than 
the fire insurance rate. The amount of the use and 
occupancy insurance carried by the company covered 
the difference between the amount of the fire insur- 
ance and the insurable values, thereby protecting the 
insured for the pro-rata under the co-insurance clause. 
This use and occupancy insurance was written on the 
advice of an expert insurance advisor as a substitute 
for fire insurance as evidenced by correspondence in 
the files of the insured company, primarily because of 
the lesser expense involved. The policy provided that 
in the event of fire the insurors would pay to the in- 
sured a specified amount for each day the plant was 
out of use and unfit for occupancy, however, the form 
was the regular form used by Lloyds of London, which 
referred to a loss of profits, and the reimbursement 
for fixed expenses. 


In order to maintain the production schedule of the 
company, it was necessary to expend all of the insur- 
ance proceeds received from both the fire and use and 
occupancy contracts to enlarge both plants numbers 
two and three, and as a matter of fact even a larger 
amount than was derived from the insurance pay- 
ments. By so doing the company has admittedly 
complied with the Commissioners Regulations in forth- 
with replacing the property with property of a similar 
nature in use and related in service. 

In summing up the hypothetical situation, the fol- 
lowing is submitted: 


1. The statutory requirement of replacing similar property 
was met. 


2. The insurance proceeds including both the fire and use 
and occupancy were used in making the replacement. 


3. The company did not sustain a loss of profits for the 
taxable year. 

Should the proceeds of the use and occupancy in- 
surance be included in taxable income, or should it 
be added to the fund used for the replacement of the 
property and be considered as a part of the funds which 
are not recognized under the Code as taxable income? 


It appears from all of the available material, that 
the proceeds from the use and occupancy insurance 
should be excluded from taxable income, under sec- 
tion 112 (f) of the Internal Revenue Code and by 
interpretation of the Regulations, supported by Board 
of Tax Appeals decisions and decisions of the Courts 
bearing on taxable income. 

The Board of Tax Appeals in the case of Key 
Largo Shores Properties, Inc., states, 


“Neither administrative rules nor forceful arguments in 
favor of administrative expediency can create income where 
in fact there is none, and, after all it is only income that is to 
be taxed.” 


121 BTA 1008. 
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In the hypothetical case, it appears that the com- 
pany acted in good faith and in compliance with the 
statutes in forthwith replacing the property, and in 
so doing using the proceeds of the use and occupancy 
insurance for such purpose, in order to bring the 
production of the manufacturing units to their normal 
capacity, which in effect merely replaced that which 
was destroyed, the conversion being involuntary and 
compulsory as a result of the fire. The proceeds were 
not income in the sense of an increase in net worth, 
nor in the sense of a net gain, but were merely a con- 
version of one type of capital asset into another, 
which was forthwith reconverted into the same type 
of property as was destroyed. 

In the Hocking Glass Company case,? CCA-6, the 
lower court was reversed and the proceeds of the use 
and occupancy insurance was declared as taxable in- 
come, but in this case the insurance contract was one 
construed by the Court as earnings insurance. The 
policy in the Hocking Glass Company case provided 
for reimbursement for actual loss sustained consisting 
of net profits of the business which was prevented by 
causes covered in the contract, whereby the insurors 
agreed to insure anticipated earnings that might be 
interrupted by the destruction of the property. 


In the /nternational Boiler Works case,? the proceeds 
of use and occupancy insurance were declared tax- 
able, but based on the terms of the insurance contract, 
which provided in part as follows: 


“Tf the said building, or machinery or equipment or stock 
contained therein be destroyed or damaged by fire occurring 
during the life of this policy so as to necessitate a total or 
partial suspension of business, this Company shall be liable 
under this policy for the actual loss sustained of net profits 
on the business which is thereby prevented, and for such 
fixed charges and expenses as must necessarily continue dur- 
ing a total or partial suspension of business as for not exceed- 
ing such length of time as shall be required with the exercise 
of due diligence and dispatch to rebuild, repair or replace 
such part of said building and machinery and equipment and 
stock as may be destroyed or damaged, commencing with the 
date of the fire and not limited by the date of expiration of 
this policy. It is a condition of this insurance that as 
soon as practicable after any loss, the assured shall resume 
complete or partial operation of the property herein described 
and shall make use of other property, if obtainable, if by so 
doing the amount of loss hereunder will be reduced, and in 
the event of the insured continuing business, in whole or in 
part, at some other location or using other property during 
the time occupied in repairing or reconstructing the building 
named herein, the net profits so earned shall be deducted from 
the amount that under the terms of this policy would other- 
wise be recoverable by the assured.” (Italics supplied.) 


The Board of Tax Appeals in their opinion stated 
as follows: 


“The insurance is expressly stated in the policy to be 
against the loss of net profits on business prevented, such 
profits had they not been lost, unquestionably would have 
been gross income, and there is no reason why an amount 





2 Miller v. Hocking Glass Co., 80 Fed. (2d) 436, 35-2 ustc § 9671. 
33 BTA 283. 
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received in substitution for net profits should be any more 
excluded from tax than if received directly in the conduct of 
the business. . . .” 

This reasoning is logical and sound, it is also in 
accord with accepted principles of accounting, in so 
far as it goes, which in the above case according t 
the facts set out in the appeal of the petitioner, or so 
much of such facts as were reported the conclusion 
could hardly be otherwise. Nothing is stated in the 
report as to whether or not the profits of the Interna- 
tional Boiler Works for the taxable year were normal, 
below normal, or if there was an actual loss, therefore 
it is assumed that the insured actually suffered a loss 
of profits, in as much as the policy of insurance re- 
quired that any profits earned would be used to pro- 
portionately reduce the insuror’s liability. However, 
it is believed that, if the International Boiler Works 
had been able to prove that there was actually no 
loss of operating profits, and the income for the tax- 
able year was equal to normal or above the normal 
average, that the decision would have been different. 
It is a natural conclusion, that if the insurance con- 
tract provides for a payment of insurance in case of 
loss, with the special proviso that if certain events 
happen which will reduce the loss, and by the happen- 
ing of those events the loss is reduced or wholly 
extinguished, that the insurors would refuse payment 
under the insurance contract. It is noted that in the 
hypothetical case cited, the taxpayer Company enjoyed 
a larger volume of business, reported and paid an 
income tax on a larger net income than in any previous 
year, which indicated that even though the insurance 
contract form in its printed state called for settlement 
on a basis of “The loss of profits” some modification 
must have been made of the printed form, which 
changed this condition in order for the insured to 
collect the full amount of the per diem as stipulated 
for the number of days agreed upon. 


In the case of the Piedmont-Mt. Airy Guano Com- 
pany,* the decision was in favor of the taxpayer, and 
the amount received as proceeds of use and occupancy 
insurance was considered as a part of the funds ap- 
plicable to the involuntary conversion under section 
234 (a) (14) of the Revenue Act of 1921, (Now sec- 
tion 112 (f) of the Internal Revenue Code.) 


This appeal was tried before the Honorable Mem- 
bers James, Littleton, Smith and Trussell, who in 
their opinion stated: “Use and Occupancy insurance 
is a property right inhering in the ownership of physical 
property and as such is the subject of insurance. 
When such physical property is destroyed by fire, that 
portion of the proceeds of use and occupancy insur- 
ance which is immediately used in replacing such 
property in a condition fit for use and occupancy may 
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be deducted from the gain derived from such insur- 
ance, under the provisions of section 234 (a) (14) of 
the Revenue Act of 1921.” 


The contract of insurance involved in the Piedmont- 
Mt. Airy Guano Company case was substantially dif- 
ferent from the terms of the insurance contract of the 
International Boiler Works’ case,° although the ques- 
tion before the Board was the same, the decision in 
the two cases was exactly opposite, which is explained 
by the Board at page 1015, 3 BTA, in which the 
Board stated, 


“The language of the policy there involved left no doubt 
as to the subject matter by stating that, in the event the 
property was destroyed or damaged by fire, the company 
should be liable for ‘actual loss sustained of net profits on the 
business, which is thereby prevented’, whereas the Piedmont 
policy now before us contains no such provisions. . . . The 
policy (Piedmont) covers insurance on the use and occupancy 
of buildings and other structures used in the business of the 
taxpayer, and provides for liability if the plant or a part 
thereof is destroyed so as to prevent the carrying on of busi- 
ness, or damaged so as to prevent the full use and occupancy 
of the premises.” 


Apparently there is no question as to the manner 
of applying the proceeds of fire insurance received 
under section 112 (f), however, the question of use 
and occupancy insurance must be determined as to 
whether or not the amount received constituted tax- 
able income or proceeds from an involuntary con- 
version of the property. 

An excellent explanation of use and occupancy in- 
surance is given by the Court in Michael v. Prussian 
National Insurance Company,® as follows: 


“Use and Occupancy as terms of insurance, may assume, 
within their general scope, the expectation of profits and earn- 
ings derivable from property; but the terms appear to have a 
broader significance as to the subject of insurance, and to 
apply to the status of the property, and to its continued avail- 
ability to the owner for any purpose he may be able to devote 
it to. The defendant might have avoided all questions of 
construction, and have made plain the subject of its insurance, 
if it was the business of the plaintiff, or its earnings and 
profits, by the use of appropriate and unmistakable words. 
But such words occur nowhere. The defendant has chosen to 
make a contract of insurance which distinguishes its subject 
as something other than the buildings or machinery, and 
which can mean the earnings and profits only by resort to 
reasoning. The terms made use of have not the accepted 
significance contended for by the appellant, and any doubt 
or ambiguity should be resolved against it and in favor of the 
assured.” Insurance on ‘Use and Occupancy’ evidently re- 
lates to the business use which the property is capable of in 
its existing condition. If it is destroyed by fire, and its use 
becomes impossible, then during the period required for its 
reinstatement as property capable of use and occupation the 
owner is to be compensated according to the terms of the 
policy. The more reasonable meaning of this contract, in my 
opinion, appears to be that it is a provision for indemnity to 
the owner of the elevator plant in the event that it should not 
continue in the same condition of availability to him, at a 





°3 BTA 283. 

*171 N. Y. 25; 63 N. EB. 910. 

™ Janneck v. Insurance Co., 162 N. Y. 574, 57 N. E. 182; Mathews 
v. Insurance Co., 154 N. Y. 456, 48 N. E. 751, 39 L. R. A. 433, 61 
Am. St. Rep. 627. 
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valuation agreed upon for every day required to reinstate it. 
The owner had an interest in its continued status as property 
capable of being used and occupied, and the defendant re- 
ceived its premium upon the basis of an agreement as to the 
estimated daily value to the assured of such status.” 


From the reported cases it appears that the Com- 
missioner of Internal Revenue takes the position that 
all use and occupancy insurance proceeds are merely 
a substitution for profits that would have been earned, 
irrespective of the terms of the insurance contract, 
but in the cases so far reported it also appears that 
the Commissioner has been upheld only in those cases 
where the actual terms of the insurance contract 
stipulate the reimbursement for “actual loss sustained 
of net profits in the business”, and where the terms 
of the insurance contract did not specifically indicate 
that compensation would be paid on the basis of 
“actual loss sustained of net profits in the business” 
the decisions have been in favor of the taxpayers. 

In another case, Tannenbaum v. Freundlish,? the 
court adopted the definition as used in the Michael 
v. Prussian Insurance Company, supra, and stated: 
“The profits of the business were quite another in- 


surable risk, and not at all covered by the phrase 
‘use and occupancy.’ ” 


In Jacksonville Oil Mills v. Stuyvesant Insurance 
Company,® the Court stated: 


“The thing insured was not the possibility of profit or loss, 
nor profits which might have been earned, but that which was 
insured by defendants was the right of plaintiff to the use and 
enjoyment of its property; in other words, it was the privilege 
which plaintiff desired to have to use its property, the right to 
endeavor to earn profits. That right or privilege was insured, 
regardless of whether such right or privilege might or might 
not have been remunerative. Plaintiff did not obtain insurance 
against the possibility of its winning or losing in the opera- 
tion of its property. If such had been its intention, it would 
doubtless have had the policy so worded as that it would have 
covered a loss, whether the property had been destroyed or 
not. An insurance against loss or profits would be a totally 
different contract from insurance guaranteeing the right to the 
use and enjoyment of property. Furthermore, the great diffi- 
culty of endeavoring to arrive at any reasonable basis whereby 
possible profits of a business such as that in which plaintiff 
was engaged might have been estimated for any particular 
period is manifest. In the policies in question no such un- 
certainty was contemplated, nor is such possibility embraced 
within the contracts.” 


The Board states 7° that, 


“since it appears that the subject matter of use and occupancy 
insurance is the availability of such property to the owner for 
any purpose he may be able to devote it to, it is now necessary 
to determine whether or not this right of use and occupancy 
is an integral part of the property destroyed. If so, it comes 
within the provision of section 234 (a)(14) (Now 112 (f)) and 
any gain that may have resulted to the taxpayer from its 
destruction is offset by a deduction of the same amount, in 
view of the fact that the property was immediately replaced 
and the total amount received from the involuntary conversion 
of the property was expended in its replacement.” 





8 39 Mis. 819; 81 N. Y. S. 292. 
®3 Fed. (2d) 1006. 
1 3 BTA 1014, 
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In the case of the Chicago & W. I. R. Co. v. Engle- 
wood Connecting Ry. Co.,' the court made the fol- 
lowing statement: 


? For property itself, in a legal sense is nothing more 
than the ‘exclusive right of possessing, enjoying and disposing 
of a thing,’ which, of course, includes the use of a thing.” 


It appears that opinions cited above would entitle 
an owner of property in all respects to its enjoyment 
and use, and that the possibility of being deprived of 
this right is an insurable risk, which has been recognized 
as such and has universally been made the subject of 
insurance. The Board in its opinion ™ states 


“If the material object is destroyed the use is destroyed, 
and the property loss to the owner includes both the material 
object and its use.” 


(and at page 1016) 

“Furthermore the indemnity is fixed by the policy, which 
states that ‘for the purposes of this insurance it is assumed 
that the average daily value of the use and occupancy of the 
said premises to the said assured is and hereby beforehand to 
be $200. If it had been the intention of the parties 
to include profits within the terms of the policy, they could 
easily have done so.” 

In Flaxlinum Insulating Company," the Board decided 
that the proceeds of use and occupancy insurance was 
compensation for the loss of a property right, not in 
any manner dependent upon or measured by the profits 
of the business. The insurance contract in this case 
provided that the insured would be compensated at a 
stipulated per diem rate, if the buildings or any part 
thereof, the equipment or any part thereof, or the 
contents or any part thereof should be destroyed or 
partially destroyed by fire, during the term of the 
policy so as to entirely prevent the insured from 
carrying on the regular operations of the business, 
loss, if any, to be computed from the day of the occur- 
rence of the fire to the time when the buildings, 
equipment or the contents thereof, could with ordi- 
nary diligence be rebuilt, repaired or replaced. 

In this case (Flaxlinum) the Commissioner con- 
tends that the amount received as use and occupancy 
insurance should be taxed as ordinary income, being 
a mere substitution for profits that would have been 
earned. Whereas, the taxpayer contends that the use 
and occupancy insurance was paid on a fixed per diem 
basis for each day of the enforced idleness of the 
property destroyed, and that settlement was made on 
that basis for an agreed period of time, and that such 
settlement was not made on a basis of anticipated or 
estimated profits, and further that there was no en- 
forced idleness either total or partial during the tax- 
able year in question. The Board in this case referred 
to the Piedmont-Mt. Airy Guano Company, supra, and 
stated as follows: 


“The Board is of the opinion from the evidence that this 
proceeding, as far as it relates to the nature of the use and 





12115 Ill. 375; 4 N. E. 246. 
1223 BTA 1015. 
35 BTA 676. 
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occupancy policy, is the same as that in the appeal of the 
Piedmont-Mt. Airy Guano Company, 3 BTA 1009, and that such 
amount of the use and occupancy insurance money as is equal 
to the amount actually expended by the petitioner to replace 
the warehouse destroyed by fire without added capacity or 
other elements of additional value and the amount expended 
to replace the contents thereof, in excess of the ordinary fire 
insurance collected thereon, should be deducted from the 
amount received as use and occupancy insurance.” 


It is noted that the Commissioner of Internal Rev- 
enue has not acquiesced in either of the two cases 
decided in favor of the taxpayer by the Board of 
Tax Appeals."* 

It appears that the taxpayer in order to avoid con- 
troversy with respect to the taxability of proceeds of 
use and occupancy insurance should examine carefully 
the form of contract under which the insurance is 
carried. It is suggested that the contract (wherever 
possible under State laws) be so constructed that the 
element of profits of the business will in no way enter 
into the negotiations, agreed terms or settlement 
terms, and that such contract specifically set forth the 
coverage as to the property itself, the use and enjoy- 
ment of such property and a specific per diem rate for 
settlement. It is also suggested that in drawing the 
insurance contract no mention be made of the possible 
reimbursement for fixed charges and/or expenses, as 
most often appears in the existing contracts of today. 

Insurance Underwriters and Tax Practitioners may 
well serve the interests of the insured by examining 
the contracts now in force, and wherever possible 
changing the terms in order to eliminate as far as 
possible difficulties that may arise in the event of loss 
and-payment of proceeds to the insured. In writing 
new insurance contracts for those using use and 
occupancy insurance it is a duty of the underwriters 
to protect the interest of the insured, taxwise as much 
so as in any other respect. It is suggested that a 
study be made of this type of insurance, and that a 
comprehensive report be compiled for the guidance 
of the insuring public, that they may be on notice as 
to the tax liability that may arise under the various 
types of use and occupancy insurance. It is well 
known and universally recognized that insurance pro- 
ceeds in excess of depreciated cost of the property 
destroyed is taxable income, irrespective of the type 
of insurance, unless perchance the insured rebuilds 
or purchases property in compliance with the relief 
provisions of section 112 (f) of the Internal Revenue 
Code. Likewise, there is no question as to the man- 
ner of handling the fire insurance, where the proceeds 
do not exceed the amount used in replacing the prop- 
erty destroyed, but as to the use and occupancy in- 
surance there is a real problem, which may arise 
because of the clear terms of the policy, which is 
entitled “use and occupancy”, but nevertheless recites 
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in its context that payments in case of loss will be 
based on anticipated profits or some other estimated 
basis, or where the terms in the contract are ambiguous 
and must be interpreted by a tribunal to find the real 
intent of the parties, or where the terms specifically 
state that the payments in case of loss are to be made 
on the basis of a property right at so much per diem. 
Such unnecessary terms as are inserted with reference 
to payments to cover overhead expenses, executive 
salaries, rents, taxes, insurance, interest, depreciation, 
etc., may well be eliminated, where specific per diem 
rates of settlement are agreed upon. These unneces- 
sary words and phrases tend only to confuse (if they 
are unnecessary) and hinder the proper construction 
of the contract. It is also suggested that some provi- 
sion may be made in the contract itself that will 
clarify the purpose and intent of the insurance, in 
other words if it is taken for the purpose of supple- 
menting fire insurance, let it be so stated, as such a 
statement could not possibly affect the policy, but 
would indicate that such insurance should be and was 
intended to be additional protection for the property 
and the use thereof. 


In policies where it is stipulated that the insurance 
covers the payment of certain overhead expenses, such 
as executive salaries, office salaries, insurance, taxes, 
interest, depreciation, etc., it is possible that the Com- 
missioner of Internal Revenue may turn on the theory 
that since compensation has been received in the form 
of use and occupancy insurance to cover such items, 
they will be disallowed as a deduction from other in- 
come, if the proceeds of the insurance policy was used 
in replacing the property destroyed, or if not actually 
disallowed, be first applied against the proceeds, the 
remainder to be allowed as an addition to other insur- 
ance for replacement purposes. 


Referring to the Act, we find that it does not make 
any distinction as between the types of insurance pro- 
ceeds that may be received by the insured in an in- 
voluntary conversion, but states as follows: 


If property is compulsorily or involuntarily con- 
verted into property similar or related in service or use to 
the property so converted, or into money which is forthwith 
in good faith, expended in the acquisition of other 
property similar or related in service or use to the property so 
converted, no gain or loss shall be recognized.” 

The word “money” as used in the Act apparently 
means any kind of proceeds or money that was re- 
ceived as a direct result of the compulsory or involuntary 
conversion of the property, and if it is proven that 
money came into the hands of the insured as a result 
of, and under the terms of the Act, that such money 
whether derived from fire insurance proceeds or from 
use and occupancy insurance proceeds would come 
within the relief provisions of section 112 (f). The 
power given to the Commissioner of Internal Revenue 
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to prescribe rules and regulations under which the 
relief provisions would apply, as in all other powers 
delegated is merely administrative and not legislative. 

Under the use and occupancy policies considered in 
all of the foregoing cases the liability of the insurors 
arose as a result of an involuntary conversion of prop- 
erty, and the payments made to the insured was a 
result of fire damage, in which the property destroyed 
was forthwith replaced in compliance with the statute. 
The payments would not have been made unless there 
had been a fire, or involuntary conversion. If the 
plant had been shut down for the purpose of over- 
hauling machinery, or due to a strike, or for any other 
cause except the involuntary conversion, there would 
have been no payments to the insured, however, the 
business would have suffered an actual loss of profits 
due to such shut down during the period of over- 
hauling, strike, or whatever other casualty may have 
befallen. It therefore appears to be a reasonable doubt 
as to the authority for segregation of this type of 
insurance from fire insurance, when the payment of 
any loss under the use and occupancy insurance con- 
tract is dependent upon the same base and cause as 
the fire insurance. 


Mr. Justice McReynolds, in Gould v. Gould,’® stated 
as follows: 


“In the interpretation of statutes levying taxes it is the 
established rule not to extend their provisions, by implication, 
beyond the clear import of the language used, or to enlarge 
their operations so as to embrace matters not specifically 
pointed out. In case of doubt they are construed most strongly 
against the Government, and in favor of the citizen.” 


In another case the Supreme Court has emphasized 
the necessity for carrying out the will of the legisla- 
ture, Helvering v. Stockholm Enskilda Bank,'® 


“The intention of the lawmaker controls in the construction 
of taxing acts as it does in the construction of other statutes, 
and that intention is to be ascertained, not by taking the word 
or clause in question from its setting and viewing it apart, but 
by considering in connection with the context, the general 
purposes of the statute in which it is found, the occasion and 
circumstances of its use, and other appropriate tests for the 
ascertainment of the legislative will.” 


In the Ways and Means Committee Report, Sixty- 
seventh Congress, First Session, H. R. 350, the fol- 
lowing was set forth, 


“section 217 (section 214 (a) (12) of the Act deals with cases 
where property is involuntarily converted into cash as a 
result of fire, shipwreck, condemnation or related causes; and 
permits the taxpayer to omit or deduct the gains involuntarily 
realized, when he proceeds forthwith in good faith to invest 
the proceeds of such conversion in the acquisition of similar 
property or in the establishment of a replacement fund 
therefor.” 


Apparently the Congress intended to include in the 


relief provisions all cash received as a direct result of 
an involuntary conversion, which would include pro- 


S 36S. Ct: 53, 2 usec F 43. 
#55 S. Ct. 50, 35-1 ustc % 9007. 







































































































































































































































































































































ceeds of use and occupancy insurance, when such 
proceeds were actually received as a direct result of 
such conversion. Assuming that there is a possible 
justification for the segregation of the proceeds of 
use and occupancy insurance from that of fire insur- 
ance proceeds, because of the terms of the insurance 
contract, the question of whether or not profits to the 
business have actually been lost because of the destruc- 
tion or conversion arises. 












































It is a natural assumption, 
that whenever a plant is destroyed that the earning 
capacity is likewise destroyed. The Commissioners 
Regulations provide that there shall be an actual loss 
of net profits sustained in the business, for which the 
use and occupancy insurance is to compensate in order 
that such proceeds may constitute income and be 
excluded from the provisions of section 112 (f). It is 
then a reasonable and logical conclusion that if the 
business did not actually suffer a loss of anticipated 
profits, but earned the average or above the average, 
that any settlement made under the terms of the 
policy must be on some other basis than a sustained 
loss of profits in the operation of the business. The 
standard form of use and occupancy insurance con- 
tracts stipulate in substance that any profits earned 
by the insured due to a partial or complete operation 
of the business during the period under which the 
payments in settlement are made, that such profits 
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shall be used to diminish the loss and the amount to 
be paid under the policy. It appears that under such 
terms the insured would be divested of all rights or 
claims to any payment from the insurer if the insured 
had earned the normal profit during the period oj 
reconstruction or replacement, therefore, such pay 
ments as were made could not possibly be considered 
as profits insurance, but must*of a necessity be con 
sidered as payments of use and occupancy insurance 
which indicates that such claim was in all respects 
a property right. 


An Investor’s Deductions from 
Gross Income 


[ Concluded from page 139. | 


and McReynolds would seem to be willing to follow 
the classic definition of “business”, as laid down in 
Flint v. Stone Tracy Co.,'®* as “that which occupies the 
time, attention and labor of men for the purpose of a 
livelihood or profit.” If the latter view is taken it 
may well be that it is a pure question of fact as to 
whether an investor is in “business”, dependent upon 
the extent of his participation in the affairs of the 
enterprises in which he is interested, and the pro- 
portion of his time devoted to caring for his invest- 
ments. On the other hand, it is possible that the 
Supreme Court may take the view of Mr. Justice 
Frankfurter in the duPont case and Judge Patterson 
in the Higgins case, and deny to an investor any 
expense paid or incurred in “enhancing and conserv- 
ing” his estate. If the Supreme Court consents to 
consider the Higgins ‘* case on the merits, it is possible 
that the situation may be clarified, though it is equally 
possible that that court may deny the deductions in 
the Higgins case on the ground that the taxpayer was 
not sufficiently active in “enhancing and conserving 
his estate”, as to constitute the carrying on of a “trace 
or business.” The question would now seem to be as 
much in the clouds as if it had never been passed 
upon, in spite of the numerous decisions of the Board 
of Tax Appeals and of the courts. 

Taxes paid by Class I railroads in 1940 totaled 
$405,000,000, the greatest amount in any one vear on 
record. 

* * * 
Railway taxes averaged $1,107,000 daily in 1940, or 
$768.75 per minute. 

220 U. S. 107, 31S. Ct. 342. 

“After this article was written, the U. S. Supreme Court, on 
February 3, 1941, affirmed the Second Circuit Court. As I read the 
decision the Supreme Court says that a passive investor may not 
deduct expenses for caring for his estate, ‘no matter how large the 
estate or extended the work required may be.’ It does not decide 
the question as to whether or not an investor, who is actively asso 
ciated in the enterprises in which he is financially interested and 
devotes a substantial part of his time thereto, may be said to be 


engaged in a trade or business. This question would appear to be 
still open.’’ J. D.S. 





og 


-e wm - CA eS eS SS OO 


mae eT a A 





































yW 
in 


he 
it 


On 


‘t, on 
d the 
y not 
fe the 
lecide 
asso 
i and 
to be 
to be 


A Rational and Equitable System of Taxation 
For Raising Highway Revenues 


By JAMES A. BUCHANAN ™ 


HE establishment of fair tax rates for those 

who are benefited by the highway systems is 

one of the most controversial subjects of the 
present day. There is a wide divergence in the 
practices of the several states and 
thus far there has been no generally 
In the system 
herein outlined, there is disclosed 
a rational taxation schedule which 
is reasonably equitable toward all 
concerned. It is sufficiently flexible 
to admit differences in conditions 
for various states and sections and 
it is adaptable to improvement as 
changing circumstances may war- 
rant. It is emphasized that the fol- 
lowing description is illustrative 
and the examples which are given 
are hypothetical. Modifications will 
undoubtedly be necessary but it is 
pointed out that errors made in 
working out any one of the several 
factors used are minimized in that 
the total tax paid by any individual 
will only partially be affected by 
such errors. Briefly stated, this 
system consists in the separation of costs of the entire 
highway department into budgetary items, and dis- 
tributing each of such items among various sources 
of revenue according to the relative benefits received 
by the taxpayer. 


accepted solution. 


The amount to be raised by any 


* Author’s Note.—It is the intent of the author to describe and 
illustrate a method by which highway finances may be studied. In 
an actual application, the titles given to budget items and the per- 
centages allocated to them (Table 1) may be enlarged or revised 
as may be desired. Likewise, the percentage of each item raised 
through the various sources of revenue (Table 2) may be re-allo- 
cated or changed according to the best concensus of opinion which 
May be obtained. The various differential indices which have been 
Proposed (Tables 3, 4 and 5) are subject to revision according to 
statistical or technical data which have been determined in the past 
or May be made available through future research and study. 
Finally, the detailed example (Table 6) is merely to illustrate how 
the system operates. 

It is the hope of the author that the reader will not be too greatly 
concerned with relatively minor details but will see, rather, the 
broader and fundamental aspects of this new system of analyzing 
highway revenue and expenses. One of its most important features 
ls the reduction of the effects of errors in judgment (or even honest 
differences of opinion) in determining the sum total of taxes paid 
by the individual. 


** Research Engineer, Washington, D. C. 
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particular source of revenue will be the summation of 
a number of sub-items and errors in the distribution 
and amounts of the individual sub-items will there- 
fore be proportionately reduced in effect. The total 
amount paid by the individual tax- 
payer will be a summation of the 
amounts he pays through the various 
sources of revenue. The net result 
is that the taxpayer pays according 
to the total benefits enjoyed by him 
with the assurance that an effort 
has been made to reasonably deter- 
mine and equitably apportion his 
share. The first step is to set up an 
itemized budget such as is illustrated 
in Table 1. In this table, the 
amounts and percentages applying 
to the various items are exemplary 
and may vary in actual practice 
among the several states. The titles 
of the budget items may likewise 
vary in actual cases. The next step 
is to allocate percentages of each 
budget item which should be pro- 
vided through the different sources 
of tax revenue according to the 
relative services that are tobe provided. 











Table 1 
General Budget Distribution 
Item Amount Percent 

General administration . ... $ 500,000 1 
Title registration 125,000 iy 
Licensing 1,000,000 2 
Vehicle inspection . 2,500,000 5 
Traffic control 4,500,000 9 
Debt amortization 4,000,000 8 
Highway preparation 5,000,000 10 
Highway construction 8,000,000 16 
Highway reconstruction 5,000,000 10 
Highway maintenance 12,000,000 24 
Bridge construction . 3,000,000 6 
Bridge reconstruction 500,000 ] 
Bridge maintenance . 1,000,000 2 
Roadside improvement 500,000 ] 
Lighting, cleaning, etc. 1,500,000 3 
Research 375,000 % 
Contingent fund 500,000 1 

TOTAL $50,000,000 100 
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By way of illustration, highway revenue sources 
may be classified as follows: 


A. Vehicle ownership tax. E. Federal aid. 

B. Highway usage capacity tax. F. State aid. 

C. Bridge usage capacity tax. G. Local aid. 

D. Actual usage tax. H. Special aid or assessment. 


In Table 2, there is given an example of the form such 
a distribution might take. This may be varied accord- 
ing to the situation in the several states. 


Table 2 
Budget Items Raised by Various Sources 








Item Percentage of Each Item Raised by Source :— 
A B c D E F G H 


Usage 





> v pe 
St “5 2t 2 om : io S32 
AS BO QO VW BT AI AT ar 
General administration 70 18 2 10 
Title registration 20 80 
Licensing 80 18 2 
Vehicle inspection 30 +5 5 
Traffic control 25 15 60 
Debt amortization 10 35 2 53 
Highway preparation 25 5 30 30 5 5 
Highway construction 5 25 30 30 5 5 
Highway reconstruction 5 60 30 2 3 
Highway maintenance 5 30 63 2 
Bridge construction 5 5 20 20 30 10 5 5 
Bridge reconstruction 2 15 30 40 5 5 3 
Bridge maintenance 2 20 20 58 
Roadside improvement 30 5 65 
Lighting, cleaning, etc. 20 80 
Research 20 30 10 35 5 
Contingent fund 20 30 50 


In setting up Table 2, an attempt should be made 
to make a fair distribution of each item among the 
sources of revenue according to relative benefits. 
Opinions will probably differ but since each item has 
an individual distribution between the several sources 
of revenue, the effect of inequities in Table 2 would 
not result in as serious an injustice in fixing the 
amount to be raised by each source. A discussion of 
the various revenue sources, in the light of Table 2, 
is given in the following paragraphs. 

Item A is an ownership tax whereby the owner of 
each vehicle pays a share of all budgetary items be- 
cause, by virtue of the fact that he is a vehicle owner, 
tax per vehicle would be determined by the amount 
the highway system is of potential benefit to him. The 
to be raised by this source and the number of vehicles 
registered. It may be considered equitable to differ- 
entiate between various classes of vehicles or groups 
of classes on the basis of potential differences in bene- 
fits or differences in costs for inspection, etc. Since 
the highway cost from the acquisition of right-of-way 
to and including the preparation of subgrade is not 
generally affected by the strength of the pavement and 
since a certain minimum paving is required in any 
case, budgetary items of highway preparation and 
highway construction have been set up. By this 
means, vehicles are taxed with less differentiation for 
highway preparation and with greater differentiation 
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according to required differences in actual pavement 
design which may be required. Table 3 gives a sug- 
gested scale by which taxes raised under item A may 
be apportioned to the several vehicle classifications. 











Table 3 

Vehicle Differential Index for Tax Item A 

~ Class of Vehicle Index 
Motorcycles 1.0 
Private automobiles 1.0 
Automobiles for hire PS 
Busses . 2.0 
Trucks and tractor trucks 2.0 
Trailers 2.0 


Item B is a highway usage capacity tax whereby 
the registrant of each vehicle will pay his proportion- 
ate share of budgetary items according to the demands 
he may make of the highway system because of the 
maximum wheel load and the tire equipment for which 
his vehicle has been licensed. As the wheel load in- 
creases beyond the capacity of a pavement of mini- 
mum practicable thickness, the cost of construction 
increases. As the tire equipment varies between the 
several types, the area of contact varies and the thick- 
ness of pavement varies in order to produce pave- 
ments of equal carrying capacity. As the tire 
equipments vary in type, the impact forces which are 
produced will vary and the thickness of pavement 
required to resist such forces will likewise vary. These 
considerations may be summarized as follows: 

(1) Increases in wheel load require thicker pavement. 

(2) For a given wheel load, balloon tires produce lower im 
pact forces than high pressure pneumatics and _ the 
latter produce lower forces than solid tires. Pavement 
thickness varies inversely with the cushioning quality 
of the tire. 

(3) For a given force, bearing areas decrease as cushioning 
quality of tire equipment decreases. Pavement thick 
ness varies inversely with bearing areas. 

When the highway system is considered as a whole, 
the significance of these factors becomes exceedingly 
complex. However, in view of the fact that the taxa- 
tion has been distributed so as to levy a part of the 
expense against all vehicles nearly uniformly (item 
A), to raise a part of the revenue on a service demand 
basis by the differentiation between wheel loads and 
tire equipments (item B), and to distribute the re 
mainder of the taxation on the basis of actual use 
made of the highway (item D), readily applied and 
convenient differentials may be set up with the assur- 
ance that, if they are approximately well founded, a 
reasonable tax distribution will be effected. Differ 
entials for this purpose are proposed as follows: 


(1) Variation in tax according to the square of the licensed 
wheel load. 

(2) Differentiation between balloon, high pressure penu- 
matic and solid tire equipments in the ratio of 1:114:6, 
respectively. 

On the above basis, relative index values have been 
set up in Table 4. 
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Table 4 
Differential Index for Tax Item B 

















Vaximum Licensed ———-—— Tire equipment 
Wheel Load (lbs.) Balloon High Pressure Solid 

0 - 1000 cea 1.00 1.50 6.00 
1001 - 1500 2.25 3.38 13.50 
1501 - 2000 4.00 6.00 24.00 
2001 - 2500 6.25 9,38 37.50 
2501 - 3000 9.00 13.50 54.00 
3001 - 3500 12.25 18.38 73.50 
3501 - 4000 16.00 24.00 96.00 
400' - 4500 20.25 30.38 12! .50 
4501 - 5000 25.00 37.50 150.00 
5001 - 5500 30.25 45.38 181.50 
5501 - 6000 36.00 54.00 216.00 
6001 - 6500 : 42.25 63.38 prohibited 
6701 - 7700 49.00 73.50 prohibited 
7°01 - 7500 56.25 84.38 prohibited 
7501 - 8000 64.00 96.00 prohibited 
8001 - 8560 72.29 prohibited prohibited 
8501 - 9009 81.00 prohibited prohibited 
wer 9000 prohibited prohibited prohibited 


This set-up may be modified to differentiate between 
4- and 6-wheeled busses, trucks and tractor trucks, 
2- and 4-wheeled semi-trailers, and 4-, 6- and 8- 
wheeled full trailers. One way to do this would be 
to multiply one-half of the value of each index figure 
in Table 4 by the number of axles on each vehicle 
licensed. While this modification has not been in- 
cluded in the example given later, it would not be 
difficult to apply in actual cases. 

Table 5 


Differential Index for Tax Item C—Traction Units 
Licensed to Haul Trailers 











Var. Wheel Load (lbs.) Index Max. Wheel Load (lbs.) Index 
0 - 4000 1.00 6°01 - 7000 to 
4001 - 4500 1.13 7001 - 75CO 1.68 
$50. - 5000 5 Bea 7501 - 8000 2.00 
590° - 5500 1.38 8001 - 8500 2.13 
5501 - 6000 1.50 8501 - 9000 2.25 
6901 - 6500 1.63 over 9000 prohibited 


Item C is a bridge usage capacity tax by which the 
operators of trains of heavy vehicles will pay a pro- 
portionate share of bridge costs made necessary in 
providing added strength in major bridge structures 
to accommodate such vehicle trains. The entire bridge 
costs should not be carried by vehicle trains as general 
traffic is benefited and should bear its share, but if 
vehicle trains necessitate increased bridge costs they 
should bear a fair share of 
such added expense. It is 
suggested that this tax item 
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operated. It is based on a tax on gasoline and fuel 
oil used for automotive purposes. Electric vehicles 
would be specially taxed to compensate for the im- 
munity from the fuel tax. In the example given later 
only gasoline fuel has been considered. 


Item E is an outright contribution of federal funds 
on the basis that the nation as a whole is potentially 
benefited by the highway system in general and 
specific projects to which funds are allocated in par- 
ticular. Item F is a direct state appropriation on the 
basis that the state is benefited by particular projects. 
Item G is a contribution from a county, city or other 
small unit for projects of particular benefit to such 
unit. Item H includes all other income such as may 
be derived from coOperation with other states, uni- 
versities, corporations, etc., and from special assessments. 

In order to demonstrate the manner in which this 
balanced budget of highway revenue and expense 
would affect the highway user, its application in a 
hypothetical state is considered, as follows: 


Population 5,000,000 
Total annual highway expenditure $50,000,000 
Private automobiles 850,000 
Motorcycles 50,000 
Automobiles for hire 100,000 
Busses 150,000 
Trucks and tractor trucks 

Not licensed for trailers 85,000 

Licensed for trailers 15,000 
Trailers 50,000 


Let the distribution of vehicles into wheel load and 
tire equipment groups be as will appear in the examples. 

First, the itemized budget distribution required to 
raise the total amount is computed according to the 
schedules established in Tables 1 and 2. This is given 
in Table 6. It is noted that items A, B, C and D, 
which are paid directly by owners or operators, aggre- 
gate $42,626,250 or 85.2 percent of the entire budget. 


Table 6 


Balanced Budget of Highway Revenue and Expense 


(In Thousands of Dollars) 





might be levied 





against 
tractor units licensed to 
haul trailers in proportion 
to wheel loads in excess 
of 4000 pounds, exception 


Item Budget 











being made to private auto- 


; s General administration 
mobiles hauling trailers for 


Title registration . 


5 Licensing .... oh 

personal use. A suggested 1n- Vehicle inspection : 2,500 
. r a Traffic control : 4,500 
dex is set up in Table 5 above. Debt amortization... 4/000 
5 Highway preparation .. 5,000 
Item D is an actual usage H'ghway construction _ . 8,000 
ay - Highway reconstruction 5,0C0 
ax whereby the operator of Highway maintenance 12,000 
= Bae ‘ Bridge construction ...... 3,C00 

each vehicle will pay his Bridge reconstruction 


proportionate share of each 
1 . . 
budgetary item in accord- Research 


; : : Conti t fund 
ance with the actual mileage ~°"TOTar 


Roadside improvement 


L‘ghting, cleaning, etc. _. 1,500 





Bridge maintenance . - 1,008 


1 
50,000 = 7,25: 








Revenue raised from source :— 
A B S D E F G H 
6 2 
= = A " = 
wt pe go “ae = =&§ 
22 a: Ps 5 & 3 x 3 of 
‘02 25 os oS =z 22 gu ae 
>o qo PO <P at ne r< ne, 
350 90 10 50 
25 100 
800 180 20 d 
1,25 1,125 125 ; 
1,125 675 2,700 
400 1,400 80 2,120 
1,250 250 1,500 1,500 250 250 
400 2,000 2,400 2,400 400 400 
250 3,000 1,500 100 150 
600 3,600 7,56C 240 
150 150 600 600 900 300 150 150 
10 75 150 200 25 25 15 
20 200 200 580 er 
150 25 325 
300 1,200 - Bi ied : 
75 112.5 37.5 131.25 ae Sa 18.75 
00 150 : 250 ‘ a 
35 032.5 1,222.5 21,116.25 4,800 
















Computation of Tax Item A—$7,255,000 
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Number Weighted Tax per 
Class of vehicle Index Value Vehicle Revenue 
Private automobiles 850,000 1.0 850,000 $4.40 $3,740,000 
Motorcycles .. 50,000 1.0 50,000 4.40 220,000 
Automobiles for hire 100,000 1.5 150,000 6.60 660,000 
Busses . 150,000 2.0 300,000 8.80 1,320,000 
Trucks and tractor trucks 100,000 2.0 200,000 8.80 880,000 
Trailers 50,000 2.0 100,000 8.80 440,000 
1,650,000 $7,260,000 
7,255,000 
Factor = ———— = 4.397 (use 4.40) 
1,650,000 
Tax per vehicle = $4.40 times index 
Computation of Tax Item B—$13,032,500 
Weighted 
Wheel load and tires Number Value Tax per Revenue 
Private automobiles (000) Index (000) Vehicle (000) 
Balloon 0-1000 420 1.00 420 $ 1.38 $ 579.6 
1001-1500 370 2.25 832.5 3.11 1,150.7 
1501-2000 50 4.00 200 5.52 276 
H. P. Fneu. 0-1000 10 1.50 15 2.07 20.7 
Motorcycles 
Ballocn 0-1000 50 1.00 50 1.38 69 
Automobiles for hire 
Salloon 0-1000 4n 1.00 40 1.38 55.2 
1001-1590 40 ry | 90 3.11 124.4 
1501-2000 20 0 80 §.52 110.4 
Busses, trucks, trac- 
tor trucks, trailers 
Balloon 0-1000 10 1.00 10 1.38 13.8 
1001-1500 25 2.25 56.25 3.11 77.75 
1501-2000 30 4.00 120 5.52 165.6 
2001-2500 25 6.25 156.25 8.63 215.75 
2501-3000 20 9.00 180 12.42 248.4 
3001-3500 15 12.25 183.75 16.91 253.65 
3501-4000 10 16.00 160 22.08 220.8 
4001-4500 von 20.25 151.875 27.95 209.625 
4501-5000 7 25.00 175 34.50 241.5 
5001-5500 6 30.25 181.5 41.75 250.5 
5501-6000 5 36.00 180 49.68 248.4 
6001-6500 4 42.25 169 58.31 233.24 
6501-7000 3.5 49.00 171.5 67.62 236.67 
7001-7500 3.5 56.25 196.875 77.63 271.705 
7501-8000 3 64.00 192 88.32 264.96 
8001-8500 3 72.25 216.75 99.71 299.13 
8501-9000 2.5 81.00 202.5 111.78 279.45 
H. P. Pneu. 0-1000 4 1.50 6 2.07 8.28 
1001-1500 6 3.38 20.28 4.67 28.02 
1501-2000 9 6.00 54 8.28 74.52 
2001-2500 11 9.38 103.18 12.95 142.45 
2501-3000 13 13.50 175.5 18.63 242.19 
3001-3500 11 18.38 202.18 25.37 279.07 
3501-4000 10 24.00 240 33.12 531.2 
4001-4500 & 30.38 243.04 41.93 335.44 
4501-5000 7 37.50 262.5 51.75 362.25 
5001-5500 6 45.38 272.28 62.63 375.78 
5501-6000 5 54.00 270 74.52 372.6 
6001-6500 4 63.38 253.52 87.47 349.88 
6501-7000 3 73.50 220.5 101.43 304.29 
7001-7500 2 84.38 168.76 116.45 232.9 
7501-8000 1 96.00 96 132.48 132.48 
Solid 0-1000 me 6.00 3 8.28 4.14 
1001-1500 i 13.50 9.45 18.63 13.041 
1501-2000 9 24.00 21.6 33.12 29.808 
2001-2500 1.2 37.50 45 51.75 62.1 
2501-3000 ae 54.00 81 74.52 111.78 
3001-3500 1.8 73.50 132.3 101.43 182.574 
3501-4000 2.1 96.00 201.6 132.48 278.208 
4001-4500 aa 1 279.45 167.67 385.641 
4501-5000 2.5 150.00 375 207.00 517.5 
5001-5500 3 181.50 544.5 250.47 751.41 
5501-6000 3.5 216.00 756 298.08 1,043.28 
9,467.390 $13,067.761 
13,032,500 
Factor = ————————_ = 1.377. (use 1.38) 
9,467,390 
Tax per vehicle = $1.38 times index 
Computation of Tax Item C—$1,222,500 
Wheel Weighted Tax per 
Load Number Index Value Vehicle Revenue 
0-4000 1,700 1.00 1,700 $ 46.61 $ 79,237 
4001-4500 400 1.13 452 52.67 21.068 
4501-5000 600 1.25 750 58.27 34,962 
5001-5500 800 1.38 1,104 64.33 51,464 
5501-6000 1,000 1.50 1,500 69.92 69,920 
6001-6500 1,200 1.63 1,956 75.98 91,176 
6501-7000 1,500 1.75 2,625 81.57 122,355 
7001-7500 1,800 1.88 3,384 87.63 157,734 
7501-8000 2,000 2.00 4,000 93.22 186,440 
8001-8500 2,000 2.13 4,260 99.28 198,560 
8501-9000 2,000 2.25 4,500 104.88 209,760 
26,231 $1,222,676 
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1,222,500 


26,231 
Tax per vehicle = $46.61 times index 


Computation of Tax Item D—$21,116,250 


If the 1,000,000 light vehicles average 8,000 miles per year 
and average 14 miles per gallon of fuel, they would consume 
approximately 571,000,000 gallons annually. 

If the 250,000 commercial vehicles average 12,000 miles per 
year and average 6 miles per gallon of fuel, they would con- 
sume approximately 500,000,000 gallons annually. 

It may be estimated, then, that the total annual fuel con- 
sumption will be 1,071,000,000 gallons. 

21,116,250 


Factor = = 46.605 (use 46.61) 


—————_ = 0.0197 
1,071,000,000 


A tax of 2 cents per gallon on automotive fuel should raise 
slightly more than the required revenue from this source. 

In the foregoing example, which is only intended 
to illustrate the method, 85 percent of the total annual 
highway cost would be paid by vehicle owners and 
operators and distributed as follows: 

A. Ownership tax 


Private automobiles and motorcycles $4.40 
Automobiles for hire 6.60 
Busses, trucks, tractor-trucks and 

trailers R.R0 


B. Highway usage capacity tax 
Vehicles on balloon tires 
Vehicles on high pressure pneumatic 
RE Foor ceo 
Vehicles on solid tires. 
C. Bridge usage capacity tax 
Vehicles licensed to haul trailers 
D. Actual usage tax 
Each gallon of fuel purchased for auto- 
motive use 


$ 1.38 to 111.68 


2.07 to 132.48 
8.28 to 298.08 


$46.61 to 104.88 


$0.02 


Special cases: Electric, diesel and steam-propelled 
vehicles; farm, contractor and other special vehicle 
types; and vehicles involving wheel loads in excess 
of legal limits. 


Conclusion 


This balanced system for budgeting highway 
income and expenditure is based on the assumption 
that taxes should be paid in three classifications—on 
the basis of vehicle ownership or a general service 
tax for the privilege of enjoying the benefits of the 
highway facilities, on the basis of potential damaging 
ability or a maximum demand tax for owning or 
operating vehicles which necessitate extra construc- 
tion and maintenance expense, and on the basis of 
actual use made of the highway as reflected in fuel 
consumption. 


By the allocation of funds raised from the several 
sources to the various budgetary items there has been 
made possible a rational and equitable taxation sys- 
tem under which benefits will be paid for in propor- 
tion to benefits received. As the total tax is a 
summation of differently determined items, the effect 
of errors in apportionments are minimized in their 
ultimate effect on the taxpayer. 
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Gifts in Contemplation of Death 


By C. LOWELL HARRIS* 


ONG ago legislatures saw that without some 
check on the disposition of property during life 
the inheritance or estate tax could be avoided 

with undue ease. The earliest statute, as well as the 
great majority of those since, included in the taxable 
inheritance transfers to take effect at death, and it 
was not long before the statutes also included, as all 
but two do now, gifts in contemplation of death.’ 
Experience, however, has disclosed severe limitations 
on the effectiveness of these provisions. The former, 
taxing transfers to take effect at death, has received 
considerable attention by legislatures, lawyers, and 
authors, but the latter, taxing gifts in contemplation 
of death, has received much less _ consideration 
although it is of great, if not equally great, importance. 


This article will attempt a brief critical discussion 
of the history and present status of this provision. 
After a brief introduction the article will first sum- 
marize a few of the state and federal cases, early and 
recent, on contemplation of death. This summary 
should serve three general purposes. 


(1) It will show how the meaning of the term has varied 
among different jurisdictions and at different times, how it has 
grown, the transfers it now seems to comprehend, and its 
inadequacies and limitations. 


(2) It will throw some light on the practices of many per- 
sons of wealth. 


(3) It will demonstrate the necessity of some revision of 
policy and help indicate what that revision may be. Next 
there will be a discussion of the more important types of 
evidence to which the courts attach significance, the question 
of presumptions, and problems of administration.” 





* Instructor in Economics, Columbia University, New York City. 


The author wishes to acknowledge the assistance of the Social 
Science Research Council whose assistance made possible this study 
and a larger study on gift taxation published in book form. 


1 The earliest death tax statute was the Pennsylvania law of 1826. 
Maryland inserted a provision taxing gifts in contemplation of death 
in 1844. New York adopted it in 1891, but Massachusetts waited 
until 1920, thirty years after enacting her first inheritance tax law. 
and New Jersey waited from 1892 to 1906. Maine and Texas do not 
now tax gifts in contemplation of death, and Nevada has no death 
tax, 


2 This article is based largely on the results of a study of approxi- 
mately sixty-five state and seventy-five federal cases which present 
relatively clear issues of contemplation of death. The state cases 
constitute from about eighty to ninety per cent of all the cases 
digested in the American Digest (Cent. and 1, 2, 3, 4 eds.) to 1939; 
they thus cover the whole history of the tax and the reported deci- 
sions of all states. Those selected for briefing are either important 
historically or seem to the writer to present the typical problems 
and decisions, past and present. The federal cases include about 
the same percentage of the cases in the same digests and about 
sixty per cent of the cases before the Board of Tax Appeals. Those 
briefed, the writer feels, illustrate the main problems, the varying 
attitudes of the courts at different times and in different regions, 
and the present interpretations. 
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A Brief Critical 
Discussion of the 
History and Present 
Status of the Tax- 
ation of Gifts Made 


in Contemplation of 
Death 





Important economic implications of the problem 
have not been adequately considered and conveniently 
collected in the legal discussions, and the sketchy 
economic literature discloses no appreciation of the 
economic significance of the law as it has developed. 
It is hoped here to bring the two points of view more 
closely together.® 


Nature of the Legal Problem of 
“Contemplation of Death” 


Whether or not there was contemplation of death 
is a question of fact to be determined by the trial 
court, which in these cases generally sits without a 
jury. Depending upon the jurisdiction, higher courts 
can ordinarily upon appeal reverse the trial court’s 
finding of fact. On questions of law the higher 





?The writer has found no complete discussions of the problem 
by economists. One of the best legal summaries is the dissent in 
Heiner v. Donnan, discussed below. The most complete list is John 
E. Hughes, The Federal Estate Tax (Chicago, 1938), Chap. VI. 
Royce A. Kidder, State Inheritance Taxation and Taxability of 
Trusts (Chicago, 1934), Chap. VII. 

4See McCaughn v. Real Estate Land Title and Trust Co., 58 Sup. 
Ct. 604 (1936); Abstract and Title Guaranty Co. v. State, 173 Cal. 
App. 691; there are undoubtedly differences between states and be- 
tween federal circuits in the extent to which higher courts will go in 
upholding the trial courts. 
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courts have and exercise greater freedom of action 
and have been chiefly responsible for the more widely 
recognized decisions. In applying the statute, the 
courts could fall back upon few rules of common or 
civil law, and in the absence of legislative direction 
and assistance they were forced to build a new body 
of law as cases arose. 

The number of recorded cases seems suprisingly 
small, especially as one remembers that the problem 
has existed for several decades, that dozens of juris 
dictions have had to meet it, and that there were no 
established precedents. Most cases are probably 
settled by compromise or never appealed beyond 
lower courts whose decisions are unpublished; in the 
last fifteen years, however, numerous cases reaching 
the Board of Tax Appeals® have been published in 
their early stages. After a few higher court prece- 
dents have been established, appeal will ordinarily 
be taken only when one party feels that the lower 
court’s decision conflicts with the precedents, when 
the statute has been changed, or when new adminis- 
trative standards have been set up. Appeal ordinarily 
indicates the existence of doubt; it is interesting to 
note in the cases below the fact situations that have 
been considered doubtful. Nevertheless, from the 
reported decision, the only source of information in 
most instances, it is sometimes difficult to discover 
just what all the facts were. 


Decisions of State Courts 


One of the earliest developments was the identifica- 


‘ 


tion of “gifts in contemplation of death” with gifts 
causa mortis. The latter, a small limited group, are 
death-bed gifts, transfers made contingent upon the 
donor’s death and which are incomplete, unconsum- 
mated, and revocable till death occurs. In 1895 the 
Court of Appeals in New York, construing the in- 
heritance tax statute in Matter of Seaman,® came to 
the passage including gifts in contemplation of death 
and said, “At this point are evidently referred to 
grants or gifts causa mortis.” There is nothing to in- 
dicate that the question of defining “contemplation 
of death” was argued before the court; the conclu- 
sions seem to be an incidental assumption; and the 
facts were certainly quite unlike those arising later 
when this opinion was applied. New York decisions, 
this one included, frequently have nationwide influ- 
ence, and it was several years before this narrow con- 
struction was completely abandoned.’ 

It was challenged, however, in 1897 by a lower 
court which pointed out that the 1887 statute included 


5 Hereafter referred to as ‘‘the Board.”’ 

*147 N, Y. 69. 

™See In re Edwards’ Estate, 32 N. Y. Supp. 901, where the gift was 
causa mortis and taxed. In In re Green’s Estate, -0 N. Y. Supp. 
1019, the Supreme Court of New York seems implicitly to have 
assumed that there was no question of contemplation of death be- 
cause the gifts were not causa mortis. 
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gifts to take effect at death, thus covering gifts causa 
mortis. Addition of the words “contemplation of 
death” in 1892 must then have added something to 
the statute; the Seaman case was held not to limit 
the meaning to gifts causa mortis.* In In re Cornell’s 
Estate,® the court said that unless gifts (of any sort) 
were made to avoid payment of transfer tax, only 
those causa mortis are taxable; but this decision was 
overruled on other grounds without an opinion on 
this question of definition. 

In 1904 the Supreme Court of Illinois refused ex- 
plicitly to accept the narrow New York interpreta- 
tion but insisted on examining the facts of age, health, 
and motive.’® To forestall the limited New York 
application of the phrase some states, as indicated 
below, specifically provided in their statutes that the 
meaning was in no wise to be limited to gifts causa 
mortis, and the California Supreme Court interpreted 
this extra provision as merely clarifying, not expand- 
ing, the law as it stood before the change." Finally, 
in 1907'* and more definitely in 1909, New York 
courts abandoned the restrictive definition. In the 
latter case, In re Price’s Estate, the decedent had 
made an absolute transfer of $261,000 only ten days 
before his death at age seventy-six. For two years 
he had been under treatment, having been in the 
hospital twice shortly before making the gift. He 
called his lawyer and said he did not know whether 
the disease would take a turn for the worse and that 
he wanted to save his adopted son the trouble of 
a possible contest of the will. The court, holding 
the gift taxable, said that “contemplation of death” 
meant more than causa mortis and that the question 
was whether the donor contemplated the probability 
of his own death in the immediate future and whether 
the imminence of the donor’s death was in any sub- 
stantial sense a direct cause of such gift. 

A high New York court had added another inter 
pretative qualification in 1900. The decedent, shortly 
after his wife’s death and as his own health was fail- 
ing, gave his children $1,500,000 in bonds, one-third 
of his property, the first gift of any size he had ever 
made, but kept a year’s coupons. The estate argued 
that he had not consulted a doctor up to the time the 
gift was made and that he was not in extremis or 
dangerously ill. The court, two of the five judges dis- 
senting, said that gifts inter vivos would be taxable 
only if proved to have been made with intent to 


8 In re Birdsall’s Estate, 49 N. Y. Supp. 450. 

®73 N. Y. Supp. 32 (1901). 

1” Rosenthal v. People, 211 Ill. 306; Merrifield’s Estate v. People, 
212 Ill. 400. In both cases tax was assessed largely on the grounds 
of health; the decedents were fifty-two and sixty-six years of age 
respectively. 

'' In re Reynold’s Estate, 169 Cal. 600 (1915). 
2 In re Palmer’s Estate, 102 N. Y. Supp. 236 (1907). 
116 N. Y. Supp. 283. 
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“evade” the tax.1* The words of the decision relax 
slightly the rule that only gifts causa mortis are tax- 
able. The courts have since generally held that proof 
of intent to escape tax is itself sufficient to establish 
contemplation of death, but there has been great 
diversity of opinion as to what will prove intent and 
whether such intent is a prerequisite. The implica- 
tion is that the state needs to be protected from 
attempts to escape taxes, such escape apparently pro- 
ducing undesirable results for the body politic ; escape 
is granted, however, if it has not been premeditated, 
regardless of the results to the state. 

Other criteria which the state courts have set up 
have centered around age, health, proximity of the 
gift to death, existence of “living motives,” etc. It is 
not feasible to arrange and discuss the cases under 
these headings because the combination of considera- 
tions in each case makes it impossible to isolate or 
specify the determining ones. In the next few pages, 
therefore, six sample cases will be summarized; the 
criteria will be discussed later. 


1. The decedent’s husband had left her consider- 
able property which she put into a management cor- 
poration whose stock she then gave to her children. 
A month later she died, aged seventy-nine. She had 
had chronic heart disease that might have brought 
death at any time, but she was cheerful, never spoke 
of death, and changed doctors, hoping to be permitted 
more activity. The court in upholding the estate at- 
tached considerable weight to the facts that she 
wanted relief from the burden of management and 
that she was planning repairs on her home and a trip 
to Europe.” 

2. Three days after placing the bulk of his estate 
in trust for his wife, A had his first known attack 
of angina pectoris and died within the week from a 
second attack. His estate contended that for two 
vears he had, on the advice of counsel and to facilitate 
investment, been planning to create the trust, and 
furthermore that he was planning a trip around the 
world and had leased an apartment for five years. 
The court declared the gift taxable. It said that the 
trust was very specific and inflexible, which is hardly 
consistent with the desire for better management and 
investment, and that it made different disposition from 
his will which, disposing of the small balance, was 
made the same day as the gift. Although the doctor 
said the patient had not known of his ailment, the 
court said that people generally know of their condi- 
tion and that trips may be planned to disarm families. 


‘In re Spaulding’s Estate, 63 N. Y. Supp. 694. The words ‘‘cheat’’, 
fraud’, ‘‘defraud’’, and ‘‘evade’’ are the words used by the courts 
themselves; according to contemporary usage, ‘‘avoid’’ or ‘‘escape’’ 
fit more accurately what the court had in mind. See In re Mahl- 
stedt’s Estate, 73 N. Y. Supp. 818 (1901); In re Baird’s Estate, 
219 N. Y. Supp. 185 (1927); In re Boole’s Estate, 98 Cal. App. 714 
(1929); In re Thompson’s Estate, 72 Utah 17 (1927). 

8 Spreckels v. State, 30 Cal. App. 363 (1916). 
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The case seems to have been decided largely on the 
fact that the gift fell within the presumption period.” 

3. Two decades after Illinois took a position of 
leadership in defining “contemplation of death” liber- 
ally, its supreme court, overruling lower courts in two 
cases, handed down two restrictive decisions, People 
v. Northern Trust Co." and People v. Forman.*® In the 
latter nine months before death the decedent gave 
his son two-thirds of an estate of $300,000. ‘“Con- 
templation of death” was declared by the court to 
“have reference to that apprehension of death which 
arises from some existing disease or infirmity of such 
a character as prompts one to make a disposition of 
his property.” At the time of the transfer the dece- 
dent was aged eighty-nine and in good condition ex- 
cept for “an old man’s heart.” Death came from an 
enlarged prostate gland, a condition he had known 
about. There was no evidence of concern on his part 
over his condition. The state had failed to prove by 
a preponderance of evidence that the decedent’s ex- 
pectation of death motivated the gift, and no tax was 
due. The deed had been drawn up for over ten years, 
about the time the will was destroyed, but delivered 
only nine months before death. 

4. Three state supreme court decisions seem to 
have gone farther than others in defining “contem- 
plation of death” in favor of the state. The first was 
Tax Commission of Ohio v. Parker,® the U. S. Su- 
preme Court refused to review the case for want of 
federal question.” The court attached importance 
and meaning to the Ohio statutory definition of “con- 
templation of death” as “that expectation of death 
which actuates the mind of a person in the execution 
of his will.” The primary purpose of making a will 
is to provide for distribution of property rather than 
a sense of impending death. The gift was taxed be- 
cause “while the distribution was in every sense a 
gift, yet it was not in the nature of an act of gener- 
osity, or relieving a need, conferring a favor, the 
expression of appreciation or of a preference.” The 
lower court had distinguished some of the gifts from 
others on the grounds that the decedent knew of his 
fatal malady when some but not others were made. 
The Supreme Court, however, said, 


“ce 


' nor do we think the realization that he was soon 
to die controlling in determining whether the gift was made in 
contemplation of death. While we regard the evidence upon 
that subject as competent and entitled to be considered in 
connection with other facts, we are of the opinion that the 
controlling fact in determining whether a gift is made in con- 
templation of death is whether the gift was in the nature of a 
distribution of property rather than the bestowal of a favor 
upon the donee.” 


All the gifts were held taxable. 





1% Kunhardt v. Bugbee, 3 N. J. Misc. R. 1107 (1926). 
17 324 Til. 625 (1927). 

18 322 Ill. 223 (1926). 

19 117 Ohio St. 215 (1927). 

20 49 Sup. Ct. 78. 
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5. In the second of these cases, In re Harnisch- 
feger’s Will," the Wisconsin Supreme Court sup- 
ported a finding of contemplation of death by the 
lower court. The medical history and “living mo- 
tives” both favored the estate. The decedent died at 
age seventy-five from a heart attack; his health had 
been good with no evidence of previous cardiac trouble 
as late as a few months before death when he had 
had a physical examination. He was active in busi- 
ness and planning new ventures. The gifts had been 
made to his family after an important business reor- 
ganization when a personal holding corporation had 
been formed to keep control within the family. He 
had previously made gifts of substantial amounts to 
his children and was planning gifts for a four-year 
period in the future. One motive was to provide 
incomes for his children. The court held that a gift 
might be made in contemplation of death even when 
there was no apprehension that death was imminent 
and when no peril was impending, for example when 
the gift was in the nature of a final distribution. The 
decedent was putting his house and affairs in order, 
which was held sufficient to support the tax. The 
court concluded: “Impelling motives or inducing 
causes, being subjective in nature, are not always 
easily discoverable.” ** The rule laid down here re- 
duces the importance of medical history. 

6. The third case was In re Schweinler’s Estate.” 
The court said that the legislature meant to include 
all transfers purposed and intended to take the place of 
transfers at death or intended to accomplish about 
the same results; that if the gift falls within the legis- 
lative purpose and language there is no rational jus- 
tification for not taxing it; that there is no limitation 
to the expectation of imminent or immediate death; 
that gifts might be taxable though the donor lived 
thirty years; that contemplation of death does not 
have to be the sole cause of the gift since motivation 
is always complex; and that the court should support 
the legislative intent to protect the revenue. 


Some statutes tax only gifts which are a “material 
part of the estate”; there has been little litigation over 
the meaning of these words, but the question arose 
in In re Stevens’ Will.2* The court held that it was 
impossible to lay down a rule of what was a material 
part for all cases but declared that the aggregate 


21 208 Wis. 317 (1932). 

2 The federal government did not tax these gifts, Harnischfeger 
v. Com., 31 BTA 224 (1934). 

23.13 N. J. Mise. 722 (1934). Another interesting New Jersey case 
is In re Gemmell’s Estate, 197 Atl. 428 (1938); six months before 
death the decedent had changed his insurance policies to make his 
wife rather than his estate beneficiary, attempting, apparently, to 
receive the extra federal and state exemptions for life insurance 
payable to a named beneficiary. The change was held made in 
contemplation of death and the proceeds taxable. 

24177 Wis. 500 (1922). See also In re Stephenson’s Estate, 171 Wis. 
472 (1920). In Hodgkins v. Com., 44 F. (2d) 43 (1930), cert. den. 
283 U. S. 825, the court said that there was no evidence that $234,000 
was a material part of the estate. 
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amount, the total received by the donees, was the 
important consideration and said that the lower court 
could, if it wished, though it need not, throw out some 
small transfers of $1,000 or less. The value for tax 
purposes was the value at death.” 


Many other state cases could be cited, but this 
sample is sufficient to raise the problems and to indi- 
cate something of the development of the concept. 
Further discussion and analysis will appear after 
reviewing some of the federal decisions. Suffice it 
here to say: there has been no agreement among state 
courts as to the meaning of the term “contemplation 
of death” ; over a period of about fifty years the mean 
ing has broadened considerably in many jurisdictions; 
state courts are now trying to apply the definition 
made by the United States Supreme Court in the 
Wells case, to be discussed later; many gifts are still 
not covered. 


Federal Court Decisions 


Decisions of the federal courts have been neither 
clearer nor more consistent than those of the state 
courts. In the early years narrow constructions set 
precedents very costly to the government, but, as in 
many of the states, the meaning has gradually broad 
ened. Still, however, it is anything but clear.2® Four- 
teen cases arranged approximately in chronological 
order follow; they are selected to give further illustra 
tion of the problems that arise and include the earl) 
restrictive decisions, the leading cases, and the most 
recent decisions. A few of the cases will also indi- 
cate the magnitude of the sums which may be involved. 


1. A district court held that the decedent’s trans 
fers of $274,000 to his wife nine days before his death 
at age seventy-one were not in contemplation of death. 
He had had diabetes for twenty years and two years 
before had had an attack of pneumonia and bronchitis 
from which he recovered. Death came from a sud 
den streptococcus infection. The motive for the gift 
was alleged to have been a desire to reduce his income 
taxes. The court said it did not believe there was 


intent to “defraud” the government of estate tax.” 


2. Another district court set up extremely strict 


limits in Rea v. Heiner,?®? a case in which a woman 
aged seventy-six made large transfers within the pre- 
sumption period to her daughter to have the latter 
near her. The decedent’s health was apparently good 
although she consulted her doctor frequently; she 





* A California court held in Chambers v. Lamb, 186 Cal. 261 (1921). 
that the tax was on the value at the date of transfer by gift rathe: 
than on the value at the date of death. The federal law taxes on 
the value at the date of death, or one year later. Regulations 
80, p. 50. 

7 The Civil War and Spanish-American War death tax acts did 
not tax gifts in contemplation of death, but all of the acts from 191/ 
on have included them. 

2% Vaughan v. Riordan, 280 Fed. 742. 
°°6 Fed. (2d) 389 (1925). 








did 
191¢ 
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hoped to live as long as her mother, ninety-two years. 
She made a new will shortly after the gift. The court 
held that for the gift to be taxable the immediate, 
specific cause of the transfer must be apprehension 
from some existing bodily or mental condition or im- 
pending peril creating reasonable fear that death was 
near at hand “and that, so arising, it must be the 
direct and animating cause, and the only cause, of 
the transfer.” This decision, which stood in the third 
circuit for several years, set an extremely narrow in- 
terpretation by stating that the fear of death must be 
the only cause of the transfer; any other motive also 
present (and there would always be some other reason 
that could be cited) would seem to remove the tax 
liability. 

3. Large transfers by a widow less than two years 
before her death were considered in Flannery v. 
IVillcuts.°° Several trusts for the benefit of her 
children and grandchildren were made at differ- 
ent times when she was over seventy-three and 
within two years of death. When the first set were 
signed, she was very ill although there was no evi- 
dence that her doctor had informed her of her heart 
and kidney trouble. Witnesses for the estate said 
that she made a good recovery before making the 
next set of trusts, but her nurse testified that she was 
an invalid. Her mind was active, she renewed a 
three-year lease on an apartment, and improved the 
buildings on her estate. The first trusts were planned 
before the immediate illness (not her first) set in, but 
details were not settled before her attorney left the 
city on a vacation. The estate said there was no fear 
of death when the second set of trusts was made. 
Pefore her death, however, she deliberately but unsuc- 
cessfully tried to declare that the trusts were gifts 
‘ausa mortis (which would make them clearly tax- 
able). The estate explained that this was done in an 
attempt to permit changes, postponing the time when 
the grandchildren would become financially independ- 
ent. The mere consideration of the point would seem 
to this writer to strengthen the government’s case. 
No tax was due. The court said that the intent was 
not to “evade” taxes but to provide for the heirs and 
seems to have cited with approval the lower court’s 
declaration that tax would apply only if there were 
some known infirmity which was believed would 
cause death. 

4. Another attempt to avoid tax was upset by the 
decision in Phillips v. Gnichtel.8° The decedent and 
his wife each owned approximately $850,000. Know- 
ing that he was going to die, two months before his 
death the decedent and his wife made reciprocal 
trusts. The income from his property was to be paid 


“* 25 Fed. (2d) 951 (1928). 
' 27 Fed. (2d) 662 (1928), cert. den. 278 U. S. 636. 
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to her for her life and then to the children, and the in- 
come from hers was payable to him for his life and then 
to the children. The estate contended that the wife’s 
gift to him was equivalent to his to her, constituting 
adequate consideration. The court, saying that it 
must go to the heart of the matter, declared that there 
was no bona fide sale, no money’s worth, that what 
he received left nothing in his estate equivalent to 
what his gift took out, and that neither party exacted 
the best possible bargain. Because he knew he was 
about to die he realized that he could get little income 
from the wife’s trust for him. In this case contem- 
plation of death was admitted, but it rendered the 


gifts taxable by proving that they took effect -at 
death. 


5. The Supreme Court at the same time denied 
certiorari in a case involving $10,000,000 tax. John 
Wanamaker had transferred $37,000,000 within two 
years of his death at age eighty-four. In addition to 
cardiac symptoms he had suffered for ten years from 
acute prostatitis necessitating frequent catheteriza- 
tion. But the estate said that he was cheerful and 
prided himself on his good health, that he said he 
would live to be a hundred, that he was planning some 
travel, and that he had promised to speak at an an- 
niversary when he would be ninety-four. He was 
unquestionably active in the business. Death came 
from pneumonia. It was argued that he had planned 
the gift for eight years, since he was seventy-six. 
Although he wrote affectionately to his son almost 
every day, he never mentioned the gift until it was 
made. The alleged motive was to see his son in full 
control and ownership. The majority of the Board 
held that no tax was due. The circuit court did not 
see fit to reverse the finding of fact.*! 


6. The constitutionality of federal taxation of gifts 
in contemplation of death was definitely upheld by 
the Supreme Court in Milliken v. U. S.,3? as a “per- 
missible classification of an appropriate subject of 
taxation.” Gifts had been made while the 1916 act 
was in force, but the decedent died after the 1918 act 
with higher rates supplanted the 1916 act. It was 
argued that application of the 1918 act would be a 
denial of due process because of retroactivity both 
because it reached gifts made before its enactment and 
because it taxed them at rates higher than those in 
effect when the gifts were made. The court pointed 
out that retroactive features would not make a tax 
unconstitutional, that taxation of gifts in contempla- 
tion of death was an established phase of death tax- 
ation, that the purpose was to tax testamentary 
dispositions and to “prevent evasion.” 





31 Nevin, Exr., 16 BTA 15, aff'd 47 F. (2d) 478 cert. den, 283 
U. S. 835. 


3 283 U.S. 15 (1931). 
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“Not only was the decedent left in no uncertainty that the 
gift he was then making was subject to the provisions of the 
existing statute, but in view of its well understood purpose he 
should be regarded as taking his chances of any increase in the 
tax burden which might result from carrying out the estab- 
lished policy of taxation under which substitutes for testa- 
mentary gifts were taxed and classed with them.” 


Change in the rates on the gifts was necessary if 
change in the death tax rates was made. 


7. A month later the Court for the first time dis- 
cussed the meaning of “contemplation of death” in 
what is now the leading case on the subject, U. S. v. 
Wells.** The particular circumstances of the case are 
not at issue here ** but rather the criteria set up by 
the Court. The lower court had followed the narrow 
Rea v. Heiner rule, supra, but the Supreme Court said 
that there was general agreement that what was meant 
was not “the general expectation of death which all 
entertain.” The purpose of the clause is to reach 
substitutes for testamentary dispositions. The motive 
distinguishes gifts in contemplation of death from 
other inter vivos gifts, and it “must be of the sort 
which leads to testamentary disposition.” 


“It is contemplation of death, not necessarily contempla- 
tion of imminent death, to which the statute refers. ; 
Old age may give premonitions and promptings independent 
of mortal disease. Yet age in itself cannot be regarded as 
furnishing a decisive test, for sound health and purposes asso- 
ciated with life, rather than with death, may motivate the 
transfer. The words ‘in contemplation of death’ mean that the 
thought of death is the impelling cause of the transfer, and 
the statute is not to be limited, and its purpose thwarted, by a 
rule of construction which in place of contemplation of death 
makes the final criterion to be an apprehension that death 
is ‘near at hand.’ 


“Tf it is the thought of death, as a controlling motive 
prompting the disposition of property, that affords the test, 
it follows that the statute does not embrace gifts inter vivos 
which spring from a different motive. The purposes 
which may be served by gifts are of great variety. It is 
common knowledge that a frequent inducement is, not only 
the desire to be relieved of responsibilities, but to have chil- 
dren, or others who may be the appropriate objects of the 
donor’s bounty, independently established with competencies 
of their own, without being compelled to await the death of the 
donor and without particular consideration of that event. 
There may be the desire to recognize special needs or exigen- 
cies or to discharge moral obligations. The gratification of 
such desires may be a more compelling motive than any 
thought of death. 


“It is apparent that there can be no precise delimitation of 
the transactions embraced within the conception of transfers 
in ‘contemplation of death,’ as there can be none in relation 
tc fraud, undue influence, due process of law, or other familiar 
legal concepts which are applicable to many varying circum- 
stances. There is no escape from the necessity of carefully 
scrutinizing the circumstances of each case to detect the domi- 
nant motive of the donor in the light of his bodily and mental 
condition, and thus to give effect to the manifest purpose of 
the statute.” 





33 283 U. S. 102 (1931). 

% The decedent had been making gifts to his family for several 
years. The gifts in question were the last and within the pre- 
sumption period but represented chiefly the balancing of accounts 
so that each donee would have about the same total. The decedent 
had been ill and in the hospital for treatment several times but 
had been told by a leading specialist that he was almost cured of the 
dangerous ailment. 
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This decision extends the meaning beyond that of 
the lower court. Death need not be near at hand nor 
the only cause of the transfer to support the tax. On 
the other hand, the category of motives consistent 
with continued life is broad enough to permit many 
transfers to escape tax. Each case must be decided 
on its own facts after all are carefully weighed and 
balanced. The decision turns upon the motive of a 
person now dead. 


Has the government been any more or less success- 
ful after than before the Wells case? The narrowest 
constructions are no longer possible, but there is no 
way of knowing how much this has helped the gov- 
ernment because statistical comparison of cases before 
and after is impossible. A few cases will be discussed, 
and it is well to point out that, even when the govern- 
ment won, the estates must have felt that despite the 
facts they had some chance of success under the rule 
of the Wells case.*® 


8. In Myers v. U. S.,°° the court held that the facts 
would support the tax. A man over seventy with 
cardiac symptoms, whose wife had just died of cancer, 
and who himself had cancer (although the govern- 
ment could not prove that he knew it at the time of 
the transfer) gave his children several millions of 
dollars. The estate contended that the motive was 
to provide for his children, but the court pointed out 
that all during his life he had been almost parsimoni- 
ous, that his gifts to charity were meager, and that 
although he enjoyed an income of over half a million 
dollars in many years, he had permitted his children, 
who worked for him, to live until their middle age 
on incomes of little over $5,000. There was also evi- 
dence that the decedent had been discussing death 
taxes with the federal income tax agent, and it is 
clear that he knew that his heart was weak. 


9. An interesting case is presented in which the 
decedent had been the beneficiary of his wife’s estate, 
which had been kept open from 1912 to 1920, giving 
him control as executor. He was a man of means, 
and shortly before his death he refused to take the 
bequest made to him. His refusal increased the inter- 
est of the residuary. Was it a gift? If he had died 
before the refusal, his interest would have been part 
of his estate, but he never owned the property (hav- 
ing only a right to it), and his refusal was not a trans- 
fer and hence not taxable.*” 


10. In Land Title and Trust Co. v. McCaughan,** the 


district court, which was upheld by the Supreme 
Court, said that if there are two motives, one of which 





% From the time of the Wells decision to the autumn of 1937 the 
government lost thirty-four out of forty-eight reported decisions. 
Twenty-two of the decedents in the cases lost were over seventy-five. 
one eighty. Hughes, op. cit., p. 133. 

% 2 F. Supp. 1000 (1933), cert. den. 292 U. S. 629. 

% Brown v. Routzahn, 63 F. (2d) 914, cert. den. 290 U. S. 641. 

3856 S. Ct. 604 (1936). 
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supports the tax but either of which might account 
for the transfer, the presumption of taxability of gifts 
made within two years of death stands. The court 
seems to have sustained what was apparently the 
government’s argument, i. e., in order that the transfer 
escape tax, the motive must be inconsistent with an intent 
to make the transfer a substitute for testamentary dis- 
position. To overcome the presumption the estate must 
apparently prove not only that the motive was not 
contemplation of death but also that the gift was incon- 
sistent with a general testamentary scheme. The latter 
requirement goes beyond that of any previous cases, and 
it seems to be the nearest approach to the “economic” 
test of what should be included in tax base.*® 


11. W. W. Astor was a British citizen who had 
inherited a large estate from his American ancestors. 
He became concerned about the high war taxes and 
in 1916 made a trust of some of his American prop- 
erty to avoid the necessity of selling it to the British 
government in conformity with the latter’s plan for 
acquiring foreign exchange. From 1916 to 1919 he 
put $93,000,000 in trusts. He also considered trans- 
ferring all his American property to Great Britain 
to reduce his income taxes, but decided not to when 
he found that such a transfer would increase his death 
duties. He was in frequent touch with his attorneys 
preparatory to making various transfers which pend- 
ing tax legislation would indicate as wise and in- 
serted in the trusts some provisions solely because 
of the tax aspects. The question of contemplation of 
death was considered in Farmers’ Loan and Trust Co. 
v. Bowers.*° In 1919, when he was seventy-one, he 
put $46,000,000 into two irrevocable trusts for his 
children, reserving to himself $300,000 annual income 
Earlier in the year he had not been well but had 
improved by the summer; yet he had diabetes, and 
his doctor said that he was not well. Although he 
nade plans for the next winter, he did not recover 
is strength and died from a gastric hemorrhage in 
October, 1919. The lower court said that only one 
motive could govern, and in this case it was saving 
of income tax rather than contemplation of death; 
it rejected the argument that the motive was to give 
the sons responsibility (most of which was left to 
the institutional trustee). The circuit court held that 
here the presence of the desire to save estate taxes 
was the vital question and not whether there were 
other, more important motives. The burden of proof 
was on the taxpayer because the gift was made only 
two months before death. The court held that he 
had not merely a donative interest or intent but that 
his mental state was different from that of a person 
making an inter vivos gift. 


%See below for discussion of what the writer considers an 
“economic’”’ test. 
© 68 Fed. (2d) 1916 (1934), cert. den., 293 U. S. 565. 


~ 
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“The same specific motives of generosity or a desire to see 
children independent may be present, but in addition there 
is present a definite and positive state of mind contemplating 
death. It is that state of mind which is inseparable from acts 
of testamentary disposition. The contemplation to some ex- 
tent constitutes a specific motive of the transfer.” 


The court made a distinction between a motive that 
was not commendable, such as saving taxes, and one 
that was commendable, such as making provision for 
children or securing relief from management. The 
transfers were taxed. It is important to note that a 
great. part of the government’s case is based upon 
certain of Astor’s correspondence without which the 
government’s case would probably have been lost. 

In a retrial before a jury some new evidence empha- 
sizing the importance attached to Astor’s desire to 
escape a capital levy was produced. The judge in 
charging the jury said that the gifts were taxable if 
the intent to avoid the estate tax played a “substan- 
tial” part, and, replying to the jury’s question, said 
that “substantial” meant “considerable, material, not 
trifling, not inconsequential.” He also intimated that 
any motive responsible for 10 or 20 per cent of 
the result would be substantial. The jury found for the 
government, the court’s decision was affirmed by the 
Second Circuit Court (Farmers’ Loan and Trust Co. 
v. Bowers) *' and certiorari was denied by the Supreme 
Court. The circuit court again distinguished between 
the merit of different motives, saying: 


“While the Supreme Court may not have intended to lay 
down the rule that even a substantial death motive would 
not bring a case within the statute if the dominant motive was 
to relieve the settlor of care, to give his children experience 
in managing their own affairs, to settle property upon them 
during his lifetime, or to carry out some other beneficent pur- 
pose, we do not think such a rule extends to a situation where 
a substantial motive to evade estate taxes is accompanied by 
motives to escape other kinds of taxation.” 


12. A case in which a court overruled the Board’s 
finding of facts was Lippincott v. Com.*® When the 
decedent was over seventy-three, he had a severe 
stroke (not his first), subsequently employing four 
nurses, and suffering from partial paralysis which, 
however, was not progressive. He could neither walk 
nor write. The next year he wanted to marry, but his 
physician advised against it. He had two prenuptial 
agreements drafted, both providing that his $1,000,000 
residence was to go to his daughter. The proposed 
bride refused to sign. Two years later, so that his 
bride would have no dower rights, he gave the prop- 
erty to his daughter, reserving the right to live on it. 
The estate said he did this to make his prospective 
bride willing to marry him. Ten months later he 
died, at age seventy-eight, from pneumonia. The 
Board said the gift was in contemplation of death, 
but the court said that it was in contemplation of life 
sufficiently to overcome the presumption, in spite of 





#198 Fed. (2d) 794. 
#277 Fed. (2d) 788 (1934). 
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the evidence about his health. The court said that 
the transfer to his daughter was a natural impulse to 
save her difficulties and make possible his marriage 
and held that a man planning marriage is not con- 
templating death. 


13. Another recent case illustrating the hope some 
executors can have under the existing decisions is 
Oliver v. Bell.** The decedent made gifts of $1,527,000 
to seven grandchildren and died two and a half years 
later, aged almost 100. Almost twenty years earlier 
he had made the donees all financially secure but after 
that had made only incidental gifts. The court pointed 
out that the gifts were made while the gift tax was 
being considered and was receiving some publicity, 
and held them taxable. 

14. The Supreme Court recently passed again on 
this question of definition. At age 80, five years be- 
fore death, the decedent had created an irrevocable 
trust of several hundred thousand dollars; the income 
was to accumulate until his death after which it and 
the principal were to go to his daughter or her heirs. 
The daughter received no income so long as he lived. 
The alleged motive was to remove some of his prop- 
erty from his own control so that he could not speculate 
(although he retained power to control the invest- 
ments) and perhaps lose it. The circuit court, over- 
ruling the Board, said that the generating source of 
the motive was thought of death rather than life; 
although there was no evidence of any thought of 
immediate death, the generating motive was associated 
with death because the intent was to provide for his 
daughter after his death. The Supreme Court, how- 
ever, in Colorado National Bank v. Com.** said that 
mere purpose to make provision for children after 
death was not enough conclusively to establish the 
fact of contemplation of death. 

“Broadly speaking, thoughtful men habitually act with re- 
gard to ultimate death, but something more than this is 
required to show that a conveyance comes within the ambit of 
the statute.” 

Here the effective motive was held not to spring 
directly from apprehension of death, and no tax was due. 

Doubling or trebling the size of this sample would 
double or treble the fact situations. It would not, 
however, lead to substantially different conclusions 
than can be drawn from the cases given. These con- 
clusions are: the early narrow meanings have been 
supplanted by broader but indefinite definitions; each 
case must be decided according to its own facts; the 
facts of prime importance are the decedent's age, 
health, and motives, and the proximity of the gift to 
death; increasing significance is being attached to 


4823 F. Supp. 30 (1938), affd. 103 Fed. (2d) 760 (1939). See also 
Cox v. Collector, 110 Fed. (2d) 934. 


# 305 U. S. 59 (1938). 
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the decedent’s ‘living motives”; large sums may be 
involved. In the following pages many of these points 
will receive further consideration. 


State and Federal Regulations 


The federal statute includes no definition of con 
templation of death; it establishes a two-year presump- 
tion period; and transfers other than simple gifts are 
specifically taxed if made in contemplation of death.*’ 
A description of contemplation of death formerly in 
the regulations, which probably indicated the stand- 
ards the government tried to apply, read: 


“A transfer in contemplation of death is a disposition of 
property prompted by the thought of death. The phrase 
‘contemplation of death’ as used in the statute is not limited 
to contemplation of imminent death or to an apprehension 
that death is near at hand. Death must be ‘contemplated, 
that is the motive which induces the transfer must be suc! 
that leads to testamentary disposition. A gift inter vivos whic] 
springs from a motive essentially associated with life rather 
than with death is not made in contemplation of death. 

“As the phrase ‘transfer in contemplation of death’ is aj 
plicable to many varying transactions, the circumstances « 
each case must be examined to ascertain the motive whic! 
induces the decedent to make the transfer. If the transfer 
results from mixed motives, one of which is the thought « 
death, the more compelling motive controls. A condition « 
the mind or body of the transferor (whether occasioned }) 
old age or disease) which naturally prompts a testamentary 
disposition to a proper object of his bounty, will be co 
sidered a decisive test of contemplation of death in the al) 
sence of proof of the existence of purposes associated wit! 
life as the dominant motive for the transfer.” (Reg. 80), 


Ast. 16.)™ 

This definition is consistent with the decisions, but 
if the doctrine in the latest Astor decision—that the 
contemplation of death need not be more than ten or 
twenty per cent of the total—is correct, this definition 
makes greater concessions to taxpayers than seems 
necessary in making the “more compelling” motive 
controlling. Some tax attorneys, at least, seem to 
feel, however, that in practice the government docs 
not interpret “more compelling” as 50 per cent or more.” 


Presumptions 


In some of the cases summarized the statutor) 
presumption has been cited as affecting the decision. 
Such a presumption provides that if death follows the 





45 Sec. 302 (d) (3); (f). 
45a These two paragraphs were removed from Reg. 80 by TD 496: 
which substituted therefor the following paragraph: 


‘“‘The phrase ‘contemplation of death,’ as used in the statute, does 
not mean, on the one hand, that general expectation of death such 
as all persons entertain, nor, on the other, is its meaning restricted 
to an apprehension that death is imminent or near. A transfer in 
contemplation of death is a disposition of property prompted by th« 
thought of death (though it need not be solely so prompted). A 
transfer is prompted by the thought of death if it is made with the 
purpose of avoiding the tax, or as a substitute for a testamentar) 
disposition of the property, or for any other motive associated with 
death. The bodily and mental condition of the decedent and al! 


other attendant facts and circumstances are to be scrutinized to 


determine whether or not such thought prompted the disposition.” 
* Certain powers of appointment or powers over trusts exercised 
or relinquished in contemplation of death are taxed. Sec. 302 (f): 


Sec. 302 (d) (3). Life insurance irrevocably assigned in contempla 
tion of death is taxed. Billings v. Com., 35 BTA 1147. 
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gift within a certain period (from ninety days in 
Kansas to six years in Arizona), it is to be inferred 
that the gift was in contemplation of death. The 
burden of proof is put on the estate. For gifts made 
more than the stated period before death, the gov- 
ernment has the burden of proof. The courts uphold 
the constitutionality of such statutory provisions but 
seem to attach varying weight to what is, at best, 
only a rule of evidence. A majority of tax administra- 
tors with whom the writer has discussed the problem 
agree that the presumption helps them on cases fall- 
ing within the period. One cannot, however, say 
what trends the decisions would have taken had there 
been no presumptions and had the government been 
left dependent entirely on judicial interpretation ; and 
the presumption may have made it actually easier for 
estates to escape tax on gifts made outside the period. 


An unsuccessful attempt to extend the application 
of statutory presumptions has been made. Following 
Wisconsin’s example, some state legislatures and Con- 
gress declared that all gifts made within a certain 
period of death were conclusively considered made in 
contemplation of death and taxable as part of the estate. 
This method is used in Britain and the Canadian 
provinces, where all gifts within a certain period of 
death are taxed as part of the estate.*” 


The Wisconsin Supreme Court upheld the act on 
the grounds that it levied a gift tax on a reasonable 
classification of transfers, gifts made within six years 
of death, and a case, Schlesinger v. Wisconsin,*® went 
to the Supreme Court, the issue being whether or not 
the statute violated the due process clause of the 
fourteenth Amendment. The estate argued that under 
the law some donees would be permitted to prove 
gifts (made more than six years before death) not in 
contemplation of death while others (where the gifts 
were made within the period) would have no such 
opportunity and argued that it was unconstitutional 
for the legislature thus, in effect, to determine the 
facts. The state replied that the provision was an 
administrative necessity reasonably founded in the 
purposes and policies of taxation and legislative judg- 
ment and discretion and also that the state had au- 
thority to levy a tax on gifts. 


47 See Robert Dymond, The Death Duties (7th ed., London, 1934) 
p. 38 and passim; the period is three years for all but charitable 
gifts in which case it is one year. The Canadian statutes can be 
found in Commerce Clearing House, Inheritance Estate and Gift 
Tax Service. In Quebec, Manitoba, The Yukon, and New Brunswick 
the period is five years; in Alberta and Ontario it varies from three 
to ten years; in Nova Scotia it seems to be three years unless more 
than $25,000 is involved; in Prince Edward Island and Saskatchewan 
it is three years; in British Columbia and Newfoundland it is two 
years. The British presumption succeeds in reaching surprisingly 
little property. For the years ending March, 1928, March, 1930 and 
March, 1931 out of total estates of £1,605,899,334 gifts accounted for 
only £20,686,086, 1.9 per cent. Report of the Commissioners of His 
Majesty’s Inland Revenue, Seventy-first, Seventy-third, and Seventy- 
fourth Reports, pp. 33, 31, and 33 respectively. Later reports do not 
make a separate compilation of gifts. 


* 270 U. S. 230. 


GIFTS IN CONTEMPLATION OF DEATH 









159 


The brief opinion of the Court declared that the 
conclusive presumption was arbitrary, the classifica- 
tion unreasonable, the results capricious. It imposed 
a tax on A arbitrarily to facilitate collection against B. 
Justice Holmes wrote a dissent in which Justices 
Brandeis and Stone concurred. It read, in part: 


“If the Fourteenth Amendment were now before us for the 
first time, I should think it ought to be construed more nar- 
rowly than it has been construed in the past. But even now it 
seems to me not too late to urge that in dealing with state 
legislation upon matters of substantive law we should avoid 
with great caution attempts to substitute our judgment for 
that of the body whose business it is in the first place, with 
regard to questions of domestic policy that fairly are open to 
debate.” 


He continued, saying that if the period were six 
months instead of six years one would hardly deny 
the power and that the court should leave to reason- 
able men the drawing of the necessary line ; reasonable 
men might fix on six years. 


The law allows a penumbra to be embraced that 
goes beyond the outline of its object in order that the object 
may be secured. I think that with the States as with 
Congress when the means are not prohibited and are cal- 
culated to effect the object we ought not to inquire into the 
degree of necessity for resorting to them.” 

The federal act of 1926 contained a two-year con- 
clusive presumption which was tested in Heiner v. 
Donnan.*® The Court said that the estate tax was 
levied on the principle that “ ‘death was the generating 
source from which the particular taxing power takes 
its being’”; gifts in contemplation of death can be 
taxed as part of the estate because the transfer is 
testamentary in effect. Other gifts, the generating 
source of which is found in the facts of life and not 
the circumstances of death, gifts in which death shifts 
or ripens no economic power, would be taxed if a con- 
clusive presumption were upheld; such gifts could be 
taxed by Congress under a gift tax. In a death tax, 
however, Congress by taxing some gifts and not 
others and without regard to the facts of the case is 
violating the due process clause of the Fifth Amend- 
ment. An innocent person cannot be stripped of his 
constitutional rights to enforce a tax against the guilty. 

A presumption says the Court, is a substitute for 
proof, but when it is rebuttable, disproof is still pos- 
sible. The Court declined to accept the presumption 
as being a rule of substantive law. Whether it is a 
rule of evidence or of substantive law, it is an attempt 
to enact into existence by legislative fiat a fact which 
may not exist, contemplation of death. 


“Tf a legislative body is without power to enact as a rule of 
evidence a statute denying a litigant the right to prove the 
facts of his case, certainly the power cannot be made to 
emerge by putting the enactment in the guise of a rule of 
substantive law.” 





49 285 U.S. 312 (1932). 
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The Court also declared that the tax could not be 
upheld as a gift tax. Congress did not intend to 
enact a gift tax, but even if it had, this provision 
would still be so arbitrary and capricious as “to fall 
within the ban of the due process clause of the Fifth 
Amendment.” It would tax some gifts and not others 
and on values at dates unconnected with the gift, i.e., 
at the time of the donor’s death rather than the date 
when the gift was made, and the tax was to be paid 
by heirs of the estate rather than the donees of the gift. 

Justice Stone wrote a dissenting opinion in which 
Justice Brandeis concurred. The dissent seriously 
tries to compare the results that would be obtained 
under the alternative system, to decide which system 
is the better. A short history of the treatment of 
gifts by Congress is given, the views of the Con- 
gressional Committees are cited, and a footnote points 
out the British precedent of conclusive presumption. 

“The question reduced to its simplest terms is whether 
Congress possesses the power to supplement an estate tax 
and protect the revenue derived from it as was its declared 
purpose by a tax on all gifts inter vivos made within two years 


of the death of the donor at the same rate and in the same 
manner as though the gift were made at death. I think it has.” 


The case at bar differs from the Schlesinger case. 
It comes after much experience in trying to administer 
estate taxes. Here a two year and there a six-year 
period is involved. Here an estate tax is at issue 
while there an inheritance tax, i. e., here the tax on 
the gift comes from the estate before distribution 
while there it must come from the donee. The Fifth 
Amendment, unlike the Fourteenth, has no equal pro- 
tection clause. 

“Tt is, I think, plain, then, that this tax cannot rightly be 

held unconstitutional on its face. These gifts inter vivos, not 
being immune from taxation, and the obvious and permissible 
purpose of the present and related sections being to protect 
the revenue derived from the taxation of estates, want of due 
process in taxing them can arise only because the selection 
of this class of gifts within two years of death, for taxation 
at the prescribed rates, is so remote from the permissible 
policy of taxing transfers at death or so unrelated to it as to 
be palpably arbitrary and unreasonable.” 
Congress may aim at the evil where it exists, may 
levy one tax to protect another. Therefore, the motive 
of the donor need not be made the exclusive basis 
for the tax, but the fact that gifts made shortly before 
death, for whatever motive, remove property from 
the operation of the estate tax is sufficient reason for 
selecting them for taxation. Only gifts of $5,000 or 
more are taxed; ordinarily they come from large 
accumulations and are generally made late in life. 
Taxation of these gifts only can also be reasonably 
justified on the grounds of greater ease of collection 
and administration. The Court must assume, in ab- 
sence of absolute proof, that Congress had the facts 
to justify such acts. 





5058 S. Ct. 565 (1938). 
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Here, continues the dissent, the tax is on the estate, 
the property that would bear the tax if the gift had 
not been made. The method proposed is reasonable 
and will not work greater injustice or hardship than 
the tax on estates. It must be clear that property 
given away after the enactment was given with full 
knowledge of the law and possibility of taxation thus, 
it seems, disposing of one of the majority’s chief 
arguments. 

Recently a unanimous decision, Helvering v. Bul- 
lard,*° used words which might provide sanction for 
a conclusive presumption and which seem to reverse 
part of the Heiner v. Donnan decision. It said: 


“Since Congress may lay an excise upon gifts, it is of no 

significance that the exaction is denominated an estate tax or is 
found in a statute purporting to levy an estate tax. Moreover, 
Congress having the right to classify gifts of different sorts 
might impose an excise at one rate upon a gift without a 
reservation of a life estate and at another rate upon a gift 
with such a reservation. Such a classification would not be 
arbitrary or unreasonable.” 
Future qualification of these words may restrict their 
apparent meaning, but they seem to suggest that if 
the tax is an excise Congress can make almost any 
classification it wishes. Whether the same applies 
to the taxing power of the states is not clear. In any 
case legislatures could try to reénact the conclusive 
presumption although better methods of meeting the 
problem are available.* 


The Criteria— Nature of the Problem 


Some of the difficulty found in drafting and applying 
a definition of “contemplation of death” can be at- 
tributed to lack of clear formulation of the objective. 
Most of the legislative bodies have never explained 
what they intended this term to include, and it has 
no civil or common law background. Indecision, un- 
certainty, and lack of uniformity characterize its 
application. No one can tell just what it does include, 
what it was intended to include, or what it might include. 

The broad purpose of death taxation is to tax the 
transfer of property from one generation to another. 
Outside the realm of the death tax lie quite clearly 
small tokens of affection, funds for current mainte- 
nance, and similar transfers. Larger amounts of 
property may be passed from generation to generation 
at times other than death. To be equitable the trans- 
fer tax should treat uniformly all persons similarly 
situated. A tax which reaches a portion of the trans- 
fers only is to some extent inequitable. The burden 
which should be borne by the transfers which escape 
must be borne by the remaining transfers or by other 
tax bases. One reason for taxing gifts in contempla- 
tion of death has been to secure greater uniformity 
and equity. [Concluded in next issue. ] 





51 See Lorentz B. Knouff, ‘‘Death Taxes on Completed Inter Vivos 
Transfers,’’ XXXVI Michigan Law Review, 1284-1311 (1938). 














Optional Valuation of an Estate 


For Federal Estate Tax Purposes 


the lapse of one year after the date of the dece- 


[ie valuation of property distributed before 


dent’s death refers only to property distributed 
by the executor, or by the trustee of property or any 
interest therein which is included 
in the gross estate because of a 
transfer made in contemplation of 
death under any of the following 
circumstances: 
1. Transfer intended to take effect in 


possession or enjoyment after death of 


transferor. 


2. Transfer of property or any inter- 


est therein, of which the enjoyment was 
subject at the date of decedent’s death to 
any change through the exercise of a 
power, by the decedent alone or in con- 
junction with another, to alter, amend, 
revoke or terminate, or through the re- 
linquishment of such power. 

3. Transfer under a general power of 
appointment . 


The valuation of property sold, 
exchanged, or otherwise disposed of 
before the lapse of one year after 
the date of the decedent’s death 
refers to the sale, exchange, or 
other disposition by the executor or 
trustee, as above, or by any other 
person who had not received the property from such 
executor or trustee; for example, the sale of property 
by an heir who had received it from the decedent dur- 
ing his lifetime. The distribution of property is 
marked by the entry of the order or decree of distri- 
bution, or in the absence thereof by the severance of 
the property from the estate or trust, or by its actual 
delivery to the person entitled thereto. A sale, ex- 
change, or other disposition of property is marked by 
the passing of title. 

The Regulations provide that the valuation of cor- 
porate stock must comprehend both the stock and all 
dividends declared or paid between the date of death 
and the date of valuation of the stock. A dividend 
paid out of earnings, or a dividend in partial liquidation 
must be valued as of the date of payment. If the stock 





* Continued from the February issue. 
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is selling without dividend rights on the valuation 
date, the value of the unpaid dividend must be sep- 
arately included in the estate. All other undistrib- 
uted earnings will be reflected in the valuation of 
the stock. The Regulations further 
provide that the valuation of bonds 
or other interest-bearing obligations 
must take into consideration the 
principal and the interest, each of 
which is to be separately shown. 
Both the principal and any interest 
accrued and unpaid on the ‘valua- 
tion date is valued as of that date. 
Part payment against principal and 
payments of interest between the 
date of death and the date of valua- 
tion are valued as of the date of 
payment. These rules apply not 
only to bonds and notes but to all 
other obligations included in the 
gross estate, such as obligations to 
pay rents and royalties, and judg- 
ments. It is immaterial whether 
the obligation is the result of a 
promise to pay or is one that has 
been imposed by law. 

Patents, estates for the life of a person other than 
the decedent, remainder interests, reversionary inter- 
ests, and other such property and interests, and prop- 
erty affected by lapse of time, are valued as of the 
date of death even though the executor elects to value 
the estate under option. An adjustment is made, 
however, for any increase or decrease in value on the 
applicable date caused by any factor other than lapse 
of time. If the difference in value between the two 
dates includes a difference resulting from lapse of 
time as well as a difference caused by other reasons, 
the total difference must be apportioned, and the ad- 
justment consists of only that portion not arising 
from the lapse of time. Thus, if A died owning a 
patent which at that time had one year to run and 
had a value of ten thousand dollars, and one year after 
A’s death, the patent has no value, its term having 
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expired, it must be included in the gross estate at its 
value at the date of death, its entire decrease in value 
being due to the lapse of time. 


In making the deduction from the gross estate 
allowed by statute, care must be exercised to see that 
a deduction does not again include an amount already 
taken into consideration in adjusting the value of any 
assets in the gross estate under the option. If a de- 
duction is taken for property or the proceeds thereof 
transferred to religious, charitable, or public uses, the 
amount of the deduction must coincide with the valua- 
tion of the property in the gross estate, whether the 
valuation date be the date of death, a year after the 
date of death, or the date of sale or exchange. For 
example, suppose A died September 12, 1936, and in 
his will left a building to the Y. M. C. A. On the 
date of A’s death, the building was worth two hundred 
and fifty thousand dollars. One year after the date 
of death, on the valuation date, the building had a 
value of two hundred thousand dollars. Deduction 
for the contribution may be made only to the extent 
of two hundred thousand dollars. 


The option is lost if a delinquent return is filed. If 
the option is exercised, the Regulations provide that 
the return must contain: 

1. A detailed schedule of all property in the estate on the 


date of death and the value of each item on that date. 


2. A detailed schedule of all distributions, sales exchanges 


and other dispositions of property, and the date of each, during 
the period of a year after the date of death. 

3. A detailed schedule showing the value of each item of 
property on the valuation date under the option. The amount 
of income accrued and unpaid on each item of principal at 
the date of death must be separately shown, as well as the 
amount of income realized thereon, and the amount of in- 
come accrued and unpaid on the valuation date. Statements 
as to any disposition of property must be supported by evi- 
dence. If a distribution is made in accordance with a court 
order or decree, a certified copy of the order or decree must 
be attached to the return. The Commissioner may require 
the submission of any other evidence he deems necessary. 

It is of utmost importance that executors of estates 
do not file their federal estate tax returns until after 
the expiration of one year after date of death. Many 
things may happen during that year. The securities 
may depreciate greatly during that year so that the 
federal estate tax may be greatly reduced by exercis- 
ing the option to value the corpus as of a date one 
year after date of death rather than as of date of death. 
An election made by the executors to value the corpus 
as of date of death may result in a much larger estate 
tax than would have been due had the option been 
exercised and then the executors and the attorneys 
representing the executors will be open for surcharge 
proceedings. In passing, I may say that during the 
interim, if market prices should go down to a point 
where the executors, or their investment advisors, feel 
that bottom has been reached, then consideration 
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should be given to making distributions of some of 
these securities at that time because that date will 
govern the estate tax value. If then on the date a 
year after date of death the securities have advanced 
in price, substantial savings in the tax will have been 
accomplished, but on the other hand if said securities 
which were distributed should go down further in 
price then, of course, larger tax will result than if the 
distribution had not been made. 

It should be noted also that so far as income taxes 
are concerned the base of the corpus items are not 
endangered by the election to value as of a date one 
year after date of death. Regardless of the exercise 
of this option to value the corpus as of a date one year 
after date of death the base for income tax purposes, 
nevertheless, is the value as of date of death. 

Does the statute authorize the inclusion of interim 
income? It would appear that the mandate of the 
statute is clear. It is the “gross estate” that is to be 
valued whether the valuation is as of the date of death 
or the optional valuation date. The term “gross 
estate” has been in use for many years. It is the same 
“gross estate” that had been valued for many years 
prior to the adoption of the Revenue Act of 1935 and 
that “gross estate” never included interim income. 
The Congress did not re-define the term “gross es- 
tate” or the word “property.” The “gross estate,” 
the one that was well known and seasoned could be 
valued “as of” a date not theretofore required or per- 
mitted. The attention of the Congress was directed 
to one thing—the time as of which the values should 
be attached to what the decedent had in his box when 
he died. 

The term “gross estate” is not used in two different 
senses in the statute. The Regulations purport to 
admit that, but in fact deny it, and apply different 
meanings according to the method of valuation 
adopted. 

Reference may be had to the debates in the Con- 
gress and to Committee Reports, as aids to construc 
tion, if the meaning of a statute is ambiguous or 
doubtful. Reference to such material indicates that 
the Congress did not intend that interim income 
should be included in the gross estate. 

A significant fact bearing on the intent of the Con 
gress is that the Conference Report gives an example 
of the application of the section and makes no men 
tion of income although it is apparent from the ex 
ample that the estate used as an illustration did in 
fact receive interim income. In Montgomery Federal 
Taxes on Estates, Trusts and Gifts (1938-1939), 
page 230, and in the article by George G. Blattmacher 
of the New York Bar, which appeared in the Penzsy/ 
vania Bar Association Quarterly for January, 1938. 
No. 34, pages 100, 106, the situation disclosed by the 
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Conference Report is discussed and the authors con- 
clude that the Regulation is invalid. 

Section 202 of the Revenue Act of 1935 originated 
in a Senate Amendment to the Revenue Bill of 1935 
(H. R. 8974). 

The Senate Amendment proposed to handle the 
question of shrinkage by allowing a deduction equal 
to the amount of the shrinkage. The Committee of 
Conference adopted the principle of the Senate 
\mendment, but revised the Senate Amendment to 
accomplish the same thing in a logical manner—— 
revaluation of the gross estate rather than valuation 
and a deduction. The Conference Report does not 
even suggest that the change of procedure was to 
affect the result. It is improper to suggest ?** that the 
action of the Committee of Conference intended to 
make a change of substance unless one assumes that 
the Committee used sharp practices to cut down the 
effect of the Senate Amendment by substituting a 
method of procedure that affected substance and said 
nothing about it. Furthermore, as previously pointed 
out, the illustration in the Conference Report of the 
way the section would apply makes no mention of 
including interim income in the gross estate although 
it is apparent that interim income would have been 
received. 

Interim income received by the estate of a deceased 
person is subject to the payment of income tax.?* The 
effect of the Treasury’s interpretation is to subject 
interim income to two taxes and in some instances to 
impose taxes in an amount greater than the amount 
of the property taxed. Such an anomalous situation 
calls for several comments. 

In the first place it is a well-known rule that a stat- 
ute will be construed so as to avoid double taxation 
unless required by express words. As said by Mr. 
Chief Justice Taft in United States v. Supplee-Biddle 


27 


flardware Company: * 


The result of the construction put by the govern- 
nent upon sections 233, 230 and 213 would be to impose a 
double tax on the proceeds of the two policies in this case 
ver and above $40,000,—i.e., an income tax and an estate tax. 
Such a duplication, even in an exigent war-tax measure, is to be 
voided unless required by express words.” (Italics ours.) 


In the second place statutes should be construed so 
as to avoid absurdities. Mr. Justice Reed, in Arm- 
strong Paint and Varnish Works v. Nu-Enamel Corpo- 
ration * expressed the rule as follows: 


However, to construe statutes so as to avoid results 
laringly absurd, has long been a judicial function.” Where, 
is here, the language is susceptible of a construction which 
preserves the usefulness of the section, the judicial duty rests 


5a See H. L. R. 1157. 
See Section 161 of the Revenue Act of 1938. 
7265 U.S. 189, 195; 68 L. ed. 970, 975 (1924). 
** 83 L. ed. 183, 191 (1938). 
** Citing: Sorrells v. United States, 287 U. S. 435, 446, 77 L. ed. 
+13, 419, 53 S. Ct. 210, 86 A. L. R. 249, et seq., and cases cited; 
nited States v. Ryan, 284 U.S. 167, 76 L. ed. 224, 52 S. Ct. 65. 
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upon this Court to give expression to the intendment of the 
law.” 


The Treasury’s interpretation does cause absurd re- 
sults. Consider the working of the Treasury’s views 
as outlined by John E. Hughes of the Illinois Bar in 
his article entitled “Validity of Estate Tax Regula- 
tions 80”: %° 


“The income tax law expressly imposes an income tax on 
the income of an estate. The estate tax on an estate of twenty 
million dollars is $11,662,600. Such an estate will normally 
have an income of at least $500,000. Reference to the surtax 
table on the income tax return discloses that the income tax 
on an income of $500,000 is $306,000. It will thus be seen that 
the two taxes on the $500,000 income amount to more than 
$500,000, so that the estate would be better off if it did not 
have any income. In the case of an estate in the 70% estate 
tax bracket with an annual income of $500,000 the estate tax 
on that income, if the Regulation is valid, is $350,000 and the 
income tax expressly imposed by the income tax law is 
$306,000. The total of the two taxes is $656,000 or $156,000 
more than the item in question. The estate would be $156,000 
better off if it had no income. This is confiscation plus.” 


As Mr. Hughes also points out, it has been said 
many times that a tax which amounts to confiscation 
violates the Fifth Amendment. 

There has been some confusion on the question here 
as to double taxation and confiscation. Judge God- 
dard, for example, in Saks v. Collector,*' has not caught 
the difference between taxing interim income twice 
and taxing income accrued to date of death twice. It 
is quite true that under Section 42 of the Revenue 
Act of 1938, and similar provisions of earlier Acts, 
accrued income was subject to income tax although 
it was taxed also for estate tax purposes. In the case 
of accrued income, however, the combined taxes can 
never exceed the sum taxed because the income tax 
and any expenses arising out of the collection of the 
income are deductions in computing the amount of 
the estate tax. No such deductions are permitted with 
respect to interim income and “confiscation plus” be- 
comes a real possibility. 

By way of illustration, suppose an executor of a 
large estate had accrued income of one thousand dol- 
lars on certain property at the date of the decedent’s 
death. Suppose further that this income is subject to 
an income tax of eighty per cent or eight hundred 
dollars, leaving the difference of two hundred dollars 
subject to an estate tax of seventy-five per cent, 
amounting to one hundred and fifty dollars. After the 
payment of the income and estate taxes, there remains 
fifty dollars of the accrued income of one thousand 
dollars, which passes to the heirs. However, if one 
thousand dollars of income is received during the one 
year period after the decedent’s death and the optional 
valuation date is adopted, this income is subject to an 
income tax of eighty per cent, or eight hundred dol- 
lars, and an estate tax of seventy-five per cent, or 





% 17 Taxes 145 (March, 1939). 
31D, C.S. D. N. Y., decided October 27, 1939. 
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seven hundred and fifty dollars, or a total income and 
estate tax of one thousand five hundred and fifty dol- 
lars, or five hundred and fifty dollars more than the 
income received, this being because the income tax on 
the interim income is not a proper deduction for estate 
tax purposes. 

It is not necessary to consider further the question 
of constitutionality for it has been said many times 
that statutes are to be construed so as to avoid con- 
stitutional questions. In Northwestern Bell Telephone 
Company v. Nebraska State Railway Commission,?™ 
Mr. Justice Stone said: 


“ce 


The doubtful constitutionality of the statute if so 
construed precludes our acceptance of such a construction.” 


Finally, if more is needed, one must not overlook 
the rule that doubts in a taxing statute are to be 
resolved in favor of the taxpayer. A settled rule of 
statutory constructions, says Mr. Justice Roberts, 
teaches 


“ee 


that, if doubt exists as to the construction of a tax- 
ing statute, the doubt should be resolved in favor of the 
taxpayer.” ” 


I. R. C. Section 811 (j) provides, and Article 11 
concedes that it provides, that income is to be included 
in the gross estate only if received prior to the time 
the property was distributed. 

Let us assume that the decedent was a resident of 
the Commonwealth of Pennsylvania, that the dece- 
dent’s estate consisted exclusively of real estate, that 
the rents included in the gross estate were not col- 
lected by the executor and were not accounted for in 
his account filed in the Orphans’ Court, and that the 
rents from the decedent’s real estate were reported in 
the individual income of the devisee and not in the 
returns filed for the decedent. The procedure followed 
by the executor is in accordance with the laws of the 
Commonwealth of Pennsylvania and the laws of the 
United States relating to reporting of income on 
Pennsylvania real estate. The rents, it is assumed, 
were not required for the satisfaction of claims of cred- 
itors. The well-settled law of Pennsylvania is, as 
set forth in Remick, Pennsylvania Orphans’ Court Prac- 
tice, page 160: 

“Ordinarily the personal representative of a decedent has 
no cause to meddle with the real estate of the deceased. Title 
passes at once upon the death either to the heirs and next of 
kin under the intestate laws or under the will to the devisees, 


either specific or residuary, and these alone are entitled to 
occupy, sell, lease or otherwise dispose of the same.” 


These principles have been recognized and applied 
by the Bureau of Internal Revenue. In Arrott v. 


Heiner,** for example, the question was whether the 


executor or the devisee was entitled to deductions for 
depreciation and capital losses. Holding that the title 
was in the devisee, and notwithstanding the other 


31a 297 U. S. 471, 480, 80 L. Ed. 810, 816 (1936). 
82 Hassett v. Welch, 303 U. S. 303, 314, 82 L, Ed. 858, 866 (1938). 
33.92 F. (2d) 773 (CCA-3) (1937). 
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complicated provisions of the will, Circuit Judge 
Davis, at page 774, said: 

“It is well settled in Pennsylvania that a mere power of 
sale given to the executors by the testator does not work a 
conversion of the real estate. In the case of In re Marr's 
Estate, 240 Pa. 38, 40, 87 A. 621, 622, Ann. Cas. 1915A, 167, 
the Pennsylvania law is stated by Judge Wilhelm, whose 
opinion was adopted by the Supreme Court: 

a to effect a conversion of real estate into personalty 
by will, there must be a positive direction to sell, or it is 
necessary to sell in order to carry out the provisions of the 
will, or there has been a blending of the real and personal 
property which creates a single fund out of which the bene- 
ficiaries are to be paid... .’” 


It is only where the will contains a positive direc- 
tion to sell or where some other special situation ex- 
ists that the personal representative of a decedent 
has any control over real estate or rents derived there- 
from. For example, under Pennsylvania law if the 
will contains an unconditional direction or order to 
sell real estate of which the decedent died seized, the 
gain realized therefrom is income taxable to the estate 
rather than to the beneficiary.** 

As pointed out above, under the laws of the Com 
monwealth of Pennsylvania real estate is distributed 
immediately upon the death of the decedent except 
where there are special circumstances. It is clear, 
therefore, that the Pennsylvania real estate of a de- 
cedent is distributable immediately upon death except 
in special cases, and under the terms of the statute the 
date of death is the valuation date. 

Since preparing this paper, the United States Cir- 
cuit Court of Appeals for the Second Circuit has ren- 
dered its decision in the Saks case. As you may recall, 
the executors of the Saks Estate elected to value their 
testatrix’ estate as of one year after the decedent's 
death. They paid the taxes as a result of the inclu- 
sion by the Commissioner as part of the taxed estate 
of “rents, dividends and interest”, after which they 
filed a claim for refund, which, when rejected, was the 
basis for the suit against the Collector of Internal 
Revenue. The lower court decided against the execu- 
tors, who took an appeal to the Circuit Court of Ap- 
peals. The judgment of the lower Court was affirmed, 
the majority opinion holding: 

(1) The property at the option period is the same propert: 
as decedent possessed at the date of her death; 

(2) The administrative interpretation in support of the 
Commissioner’s determination is highly persuasive; 

(3) It is not likely that the Congress should have meant 
to distinguish between dividends and interest, rents and th¢ 
like. (Notwithstanding the fact that the Circuit Judge wl 
wrote the majority opinion admitted that there is a great 
difference between interest and dividends.) 

(4) The shareholders are the beneficiary owners of earnings: 


(5) The apparent purpose of the statute fortifies the con- 
clusion of the court. 


Circuit Judge Chase filed a dissenting opinion. 
Naturally, in view of what I have said, I am in accord 


% Lehigh Valley Trust Company v. Commissioner, 34 BTA 528 
(1936). See also G. C. M. 12771, XIII-1-C.B. 148, and also Paul and 
Mertens, The Law of Federal Income Taxation, { 34.37. 
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with the logic of the dissenting opinion, in which it 
is stated that Article 11 of Regulations 80 goes beyond 
a fair and reasonable interpretation of the statute and 
that it consequently is invalid. 


When the Supreme Court of the United States 
speaks with respect to this important question, any 
speculation as to the validity of Article 11 will be 
settled.*® 


Recent Court Decisions Dealing with Death Taxes 


There have been several cases involving disposi- 
tions of property by way of trust, in which the set- 
tlement provides for return or reversion of the corpus 
to the donor upon a contingency terminable at his 
death. The Supreme “Court held such an interest to 
be taxable. 


Commissioner v. Hallock and related cases.*® The 
court said: 

“We recognize that stare decisis embodies an important 
social policy. It represents an element of continuity in law, 
and is rooted in the psychologic need to satisfy reasonable 
expectations. But stare decisis is a principle of policy and nota 
mechanical formula of adherence to the latest decision, how- 
ever recent and questionable, when such adherence involves 
collision with a prior doctrine more embracing in its scope, 
intrinsically sounder, and verified by experience.” 

It is interesting to note that the rule of interpreta- 
tion adopted in the St. Louis Union Trust Co. cases 
was overruled. Justice Roberts said the rule in those 
cases was indicated by the decisions of the Supreme 
Court as the one applicable in the circumstances of 
the Hallock case as early as 1927. It was progres- 
sively developed and applied by the Board of Tax 
Appeals, the lower federal courts and the Supreme 
Court of the United States up to the decision in 
McCormick v. Burnet," for 1931, and had been fol- 
lowed by the tribunals mentioned in not less than fifty 
cases. Justice Roberts said: “It ought not to be set 
aside after such a history.” 


Another interesting case is Whitney v. State Tax 
Commuission.2® This case involved the right of Mrs. 
Cornelius Vanderbilt to dispose of a fund established 
by her husband under a trust among their four chil- 
dren, in such proportions as she might choose. In 
default of her exercise of this discretionary power, the 
fund was to go to the children equally. Mrs. Vander- 
bilt died in 1934, and by her will availed herself of 
the power. The Supreme Court in passing upon this 
case said: 

“In making this diversion, the state is not confined to that 
kind of wealth which was, in colloquial language, ‘owned’ by 


a decedent before death, nor even to that over which he had 
an unrestricted power of testamentary disposition. It is 
% The Saks case is now before the Supreme Court, certiorari hav- 
ing been granted. 
384 L. Ed. (Adv.) 382, 309 U. S. 106, 60 S. Ct. 444, 40-1 ustc {J 9208. 
263 U.S. 784. 
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enough that one person acquires economic interests in prop- 
erty through the death of another person, even though such 
acquisition is in part the automatic consequence of death or 
related to the decedent merely because of his power to desig- 
nate to whom and in what proportions among a restricted 
class the benefits shall fall.” 

The trend of recent decisions of the Supreme Court 
clearly indicates that 

“Taxation is like a mortgage, it is saddled upon all new- 
born children, and they pay the interest thereon in the form 
of income taxes throughout their lifetime. Upon their death, 
as the interest falls into default, the government moves in, 
foreclosing the mortgage and taking away any estate which 
the individual has amassed during his or her lifetime.” 

The transitions in the law are coming so fast and 
are of such a character that it is difficult to keep 
abreast of the decisions. What we thought yesterday 
was the law, today we find is not the law. The advice 
which we gave our clients yesterday is wrong, even 
though founded upon decisions of the United States 
Supreme Court. The responsibilities of the tax prac- 
titioner to his client are greater today than at any time 
in our history. No undertaking can be had without 
some consequential effect either upon income taxes or 
gift taxes. No will or trust should be drawn without 
adequate consideration as to the effect of the federal 
estate tax. In conclusion, may I submit, no attorney 
should pass up the opportunity of studying both the 
Federal Revenue Laws as applied to internal revenue 
taxation and the applicable State Laws as applied to 
inheritance, capital stock, franchise, corporate loans, 
and corporate net income tax acts. 


It can be fairly said that under the federal tax laws 
as they now exist—income, gift and estate—that the 
redistribution of wealth readily can be accomplished. 


Acknowledgment is made of the use of some of the 
statistics and other data set forth in the reports on 
Federal and State Death Taxes to the Joint Com- 
mittee on Internal Revenue Taxation. 


Subsequent to the reading of this paper, the United 
States District Court for the District of Maryland in 
the case of Clark, Executor, et al. v. United States,?® 
held that interim income is not a part of the gross 
estate where the optional valuation method is adopted. 
The court, in reaching this conclusion, relied on many 
of the arguments set forth in this paper and properly 
pointed out that the interim income belongs to the 
successors rather than to the decedent, thereby re- 
futing the Government’s argument that such interim 
income is a property right vested in the decedent at 
the date of death. However, on May 17, 1940, the Board 
of Tax Appeals in re Estate of Cordelia Y. Abendroth, 
on authority of Saks v. Higgins, held that upon an elec- 
tion the gross estate must include the income between 
the date of death and the optional valuation date. 





38 84 L, Ed. (Adv.) 584. 
% Decided May 6, 1940. 















































































































































































































































































































State Tax Commissions 


Ther History and Reports 


By LEWIS W. MORSE** 


MISSISSIPPI 


Special Tax Commissions 


In 1908, the State Revenue Agent was required to 
investigate the management of funds by the Secretary- 
Treasurer of Yazoo and Mississippi Levee Board. He 
was required to check and report any irregularities, 
if they existed in the lower district which had its office 
at Greenville, Mississippi. He was required to report 
separately to the Legislature, if in session, and par- 
ticularly a report was to be made on the Yazoo and 
Mississippi Levee Board. If the report’? was not 
completed while the Legislature was in session, it was 
to be made to the Governor. (Laws of Mississippi, 
1908, Ch. 287 (S. C. R. No. 47), p. 260; approved March 
16, 1908.) 


In 1908, a committee was appointed consisting of 
ten members to investigate inequalities of taxation 
and assessment and report! to the 1910 Legislature 
along with recommendations and a bill to carry out 
their recommendations. (Laws of Mississippi, 1908, 
Ch. 291 (S. C. R. No. 67), p. 262; approved March 
21, 1908.) 

In 1912, a joint commission was appointed to frame 
a law or devise a plan which would remove the inequali- 
ties of the taxation system and enable the Governor 
to collect sufficient revenue to meet its expenses. This 
committee was required to report’ as early as pcs- 
sible with a bill or otherwise. (Laws of Mississippi, 
1912, Ch. 454 (S.C. R. No. 39), p. 471; adopted Feb. 
12, 1912.) 

On February 3, 1916, a resolution was introduced 
in the House of Representatives entitled, “Resolution 
to provide for creation of a special commission on 
taxation and revenue.” Seventeen members were to 
be chosen by the House to consider the subject of 
State and County fiscal affairs and to report its recom- 
mendations to the next session of the legislature. 
(House Journal, 1916, p. 459 and 1651.) 

On April 1, 1916, a resolution was introduced in the 
Senate providing for creation and appointment of a 
committee to investigate fiscal taxation and revenue 





* Continued from January issue. 


** Assistant Professor of Law, and Librarian, Cornell Law School, 
Ithaca, N. Y. 


1 No record of a report found. 
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needs of the state and to report to the next session of 
legislature. There were to be seven members of the 
Commission. (Senate Journal, 1916, p. 1592.) 


“Neither of these resolutions appears in the laws of 1916.” 
—Letter from the Mississippi State Library, Jackson, Mississippi, 
dated May 16, 1938. 


In 1918, provision was made for the printing oi 
10,000 copies of the joint report of the house com 
mittee on taxation and revenue and the Senate fiscal 
committee provided for at the 1916 session of the 
Mississippi Legislature. (Laws of Mississippi, 191%, 
Ch. 502 (H.C. R. No. 24), p. 459; adopted Feb. 1, 1918.) 

Report: House Journal, 1918, pp. 210-258; Senate 
Journal, 1918, pp. 175-221. 

In 1924, a joint committee of eight was created to 
study and investigate the problem of new sources oi 
revenue for the state government and to calculate the 
approximate revenues thereby derived from these 
sources and to report ® their findings as soon as pos- 
sible to the Ways and Means Committee of the House 
and the Finance Committee of the Senate in order 
that the burden on tangible real estate may not be in 
creased but, if possible, decreased. (Laws of Mississippi, 
1924, Ch. 352 (S. C. R. No. 9), p. 600; passed Jan. 
18, 1924.) 

In 1926, a joint committee of eight was created for 
the purpose of investigating the tax levies in counties, 
road and school districts and municipalities to ascer 
tain whether any legislation should be enacted to limit 
such levies. No mention was made ofareport. (Gei- 
eral Laws of Mississippi, 1926, Ch. 359 (H.C. R. N 
15), p. 471; adopted Jan. 26, 1926.) 

In 1928, a joint commission of seven was created 
for the purpose of inquiring into and analyzing and 
investigating the whole taxing scheme and system oi 
Mississippi and the management, operations, and 
agencies of all departments and functions of state gov 
ernment. Recommendations were to be made by this 
commission in the fiscal system of the state and in the 
management of its various departments, and said re 
port was to be made not later than September 1, 1929 
(General Laws of Mississippi, 1928, Ch. 352 (S.C. R 
No. 30), p. 448; passed April 16, 1928.) 

Report: 
pp. 15-17. 





2? No record of a report found. 


House Journal, Extra Session, 1928. 
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In 1928, two committees were created, one from 
each house to meet with the governor to agree on 
some method of raising the revenue necessary for the 
state for this biennial period. The committees were 
directed to report the results of their labors to their 
respective bodies on April 10 (1928). (General Laws 
of Mississippi, 1928, Ch. 374 (H.C. R. No. 41), p. 464; 
adopted April 6, 1928.) 

Report: House Journal, 1928, pp. 806-809; Senate 
Journal, 1928, pp. 1032-1034. 

In 1928, a joint committee of six was created to 
draft the necessary bills to raise sufficient revenue to 
pay the appropriation for 1928 and 1929 and to make 
a report thereof as soon as practicable. (General Laws 
of Mississippi, Extra Session, 1928, Ch. 113 (S.C. R. 
No. 9), p. 159; approved Nov. 8, 1928.) 

Report: Sp. Sess. Senate Jour., 1928, pp. 379-380; 
Sp. Sess. House Jour., 1928, pp. 310-311. 

In 1936, a joint committee of legislators and busi- 
ness men was created to consider the reorganization 
of county government in the state with a view to 
making it more efficient and economical, and for the 
purpose of making recommendations as to county 
finances. The committee was directed to make its 
report in the form of prepared bills for the next 
regular or extraordinary session of the Mississippi 
Legislature. (General Laws of Mississippi, 1936, Ch. 
360 (H.C. R. No. 42), p. 627; adopted March 20, 1936.) 

Report: House Journal, 1938, pp. 1118-1120. 

In 1938, a joint committee was created consisting of 
the Governor, Lieutenant Governor, Speaker of the 
House of Representatives, Chairman of the State Tax 
Commission, and two members from the House to be 
appointed by the Speaker of the House and two mem- 
bers from the Senate to be appointed by the President 
of the Senate for the purpose of making a thorough 
investigation as to the advisability of Governor White’s 
recommendation as to tax-free homes and of means 
of making it effective. A report was directed to be 
made to the legislature if then sitting, or to the Presi- 
dent of the Senate, Speaker of the House, and the 
Governor of the State if the legislature be not in 
session. The committee was to continue as a recess 
committee if necessary. (Laws of 1938, Ch. 382, p. 760, 
H.C. R. No. 16.) 

Report: June 20, 1938, (1) +186 p. (mimeographed). 


State Revenue Agent 


In 1876, the Governor was authorized to appoint a 
Revenue Agent to continue in office for four years. 
The duties of the Revenue Agent were to collect and 
receipt for all amounts due the state, county or levee 
hoards of the state. He was authorized to bring suit 
for all amounts due. His compensation was to be the 
sum of twenty-five per cent of all amounts collected 
hy him. He was directed to make an annual report 
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of his transactions to the Auditor of Public Accounts 
who was to include this report in his annual report to 
the Legislature. (Laws of 1876, Ch. 141, p. 249; ap- 
proved April 15, 1876.) (Amended by Laws of 1880, 
Ch. 11, p. 94, which authorized the governor to appoint 
a Revenue Agent for a period of four years.) 

(In an address to the 1890 Legislature by Governor 
Robert Lowry, contained in the Mississippi Depart- 
ment Reports, 1888-89, he reported that the Mississippi 
Supreme Court had held that the office of Revenue 
Agent was limited and had expired. He recom- 
mended, with the advice of the State Auditor, that 
the office of Revenue Agent was a decided necessity 
and that the functions of the office should be restored 
and the scope of duty and authority enlarged.) 

In 1890, the office of Revenue Agent of the State of 
Mississippi was created, and he was to be appointed 
by the Governor. His duties were to investigate any 
delinquency on the part of the fiscal officers of the 
state, county, levee boards, or municipalities, etc., and 
bring any suits necessary to recover any revenues due 
and to enforce the laws. He was directed to make a 
report of his collections annually to the Auditor of 
Public Accounts who included this report as a part of 
his report to the Legislature. All inconsistent acts 
were repealed. (Laws of Mississippi, 1890, Ch. 8, p. 25; 
approved Feb. 22, 1890.) 

The Laws of 1894, Ch. 34, p. 29; approved Feb. 7, 
1894, amended the previous act and provided that a 
State Revenue Agent should be elected at the general 
election of 1895 for a term of four years and until his 
successor was elected. The duties of bringing suits 
for unpaid taxes and investigating the accounts of 
public officers and seeing that unassessed property 
did not escape taxation were added. 


Reports of State Revenue Agent * 


=a ~ Place & 
Date of No. of 











Year Period Covered Pub. Report Paging 

1881 Dated Dec. 31, 1881 pp 99-100 

1882 Dated Dec. 31, 1882 pp 49-50 

1883 Dated Dec. 31, 1883 pp 96-97 

1884 Dated Dec. 31, 1884 p 62 

1885 Dated Dec. 31, 1885 pp 114-115 

1886-89 No report found. 

1890-91 Dated Dec. 31, 1891 pp 260-262 

1892-’93 Dated Oct. 31, 1893 pp 261-262 

1894—"95 Dated Nov. 30, 1895 PP 133-136 

1896-"97. Covering biennium 1896-’97. Jackson, 1897 pp 353-355 
Dated Dec. 1897 

1898-’99 Covering biennium 1898-’99 n.p., n.d. pp 145-151 
Dated Dec. 1, 1899 

1900—"01 Covering biennium 1900-’01 Jackson, 1901 (3)+4-8 p 
Dated Dec. 1, 1901 

1902~"03 Covering biennium 1902-’03 Jackson, n.d. (3)+4-8 p 


1904—’07. No report found. 

1908-’09 Covering biennium 1908-’09 Jackson, n.d. 8p 
Dated Dec. 31, 1909 

1910-’11 Covering biennium 1910-11 


pp 167-170 
Dated Oct. 1, 1911 

191213 Covering biennium 1912-'13 pp 164-166 
Dated Dec. 19, 1913 

1914-’15 Covering biennium 1914~’15 Memphis, n.d. (3)+4-11 p 
Dated Dec. 31, 1915 

1916-’23 No report found. 

1923-"25 Oct. 1, ’23-Sept. 30, '25 96p 

1925-’27 Oct. 1, ’25-Sept. 30, ’27 39 p 


* Found in Auditor's Report when not a separate report. 
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State Tax Collector 


The General Laws of 1926, Ch. 286, p. 399; approved 
March 12, 1926, abolished the office of State Revenue 
Agent after the expiration of the present term. The 
office of State Tax Collector was created, and he was 
to be elected at the general election with a term of 
office of four years and until his successor was elected. 
His duties were to proceed by suit to collect all past 
due and unpaid taxes and in cases of valuation of prop- 
erty which had escaped taxation. He was given the 
power to subpoena witnesses to testify before the 
local taxing agencies. He was also required to in- 
vestigate the accounts of the fiscal officials of the state 
and to sue to collect money improperly withheld by 
any such officer. He was to call the attention of 
untaxed property to the proper authorities. He was 
also to examine the records of all boards having the 
power to make allowances for all public moneys and 
to cause the correction of any errors therein. No pro- 
vision was made for a report by him. (This statute 
was substantially reénacted by the General Laws of 
Mississippi, Extraordinary Session, 1928, Ch. 71, p. 111; 
approved Nov. 2, 1928.) 


Reports of Mississippi State Tax Collector 














Place & 

Date of No. of 
Year Period Covered Pub. Report Paging 
1927-29 Oct. 1, ’°27-Sept. 30,'°29  n.p., n.d. (3)+4-26 p 
1929-31 Oct. 1, ’29-Sept. 30, °31 n.p., n.d. (3)+-4-24 p 
1931-"33 Oct. 1, ’°31-Sept. 30,33 n.p., n.d. (3)+-4-27 p 
1933-35 Oct. 1, '33-Sept. 30, ’°35 n.p., n.d. (3)+4-21 p 
1935-’37, Oct. 1, ’35-June 30, °37_— n.p., n.d. (3)+-4-20 p 
1937-38 July 1, ’37-June 1,’°38 n.p.,n.d. Special 40 p 
1937-39 July 1, '37-June 30, ’39 = n.p., n.d. (3)-+-4-24 p 


Board of State Tax Commissioners— 
State Tax Commission 


In 1916, a Board of State Tax Commissioners was 
created to consist of three members appointed by the 
Governor. Its duties were to investigate all matters 
of taxation and to make recommendations to the Legis- 
lature through the auditor at each biennial session as 
to such changes in the tax laws as would bring about 
a more adequate and just system of taxation. The 
board was charged with the duty of equalizing the 
valuations of property in the several counties. The 
board was required to visit the several counties to 
investigate the work done and methods used in local 
tax administration and to see if the laws were obeyed 
and to report the results of their investigations to the 
Governor through the auditor, when required by him. 
The board * was also to investigate what property 
escaped taxation or assessment and to notify the 
proper taxing officials. (Laws of Mississippi, 1916, Ch. 
98, p. 95; approved April 4, 1916.) 





* No provision for a report by this board was made except through 
the auditor, but apparently reports were published by it regularly 
beginning with the period 1916-17. 
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The Laws of 1918, Ch. 228, p. 287; approved March 
27, 1918, required the board to make biennial reports 
to the Legislature directly and through the auditor, 
(It was called the State Tax Commission in this act.) 

The Laws of 1918, Ch. 135, p. 136; approved March 
27, 1918, permitted and empowered the State Tax 
Commission to prescribe the real and personal assess- 
ment roll and any duties that are performed by the 
auditor with respect to assessment rolls. 

The Laws of 1918, Ch. 109, p. 94; approved March 
28, 1918, imposed the duty on this commission of 
levying and collecting inheritance tax. 

The Laws of 1918, Ch. 138, p. 143; approved March 
26, 1918, constituted this commission the state assessor 
of railroads and other public service corporations and 
repealed the section in the statutes imposing upon the 
Railroad Commission the duty to make such assessments. 

The General Laws of 1924, Ch. 132, p. 136; approved 
March 27, 1924, levied an income tax on individuals 
and corporations and provided that the tax should be 
administered by the State Tax Commission which 
shall, with the approval of the Governor, prepare and 
publish statistics reasonably available with respect to 
the operation of this law. 

The Laws of 1924, Ch. 332, p. 580; approved April 
9, 1924, slightly amended and reénacted the section of the 
statutes creating the Board of State Tax Commissioners. 

The General Laws of 1930, Ch. 238, p. 465 ; approved 
May 24, 1930, imposed the duty on the State Tax 
Commission of enforcing and administering the 
Privilege Tax Law of 1930 and Revenue Act of 1930. 

The General Laws of 1932, Ch. 94, p. 253; approved 
March 31, 1932, imposed a duty on the State Tax 
Commission of administering the amusement tax which 
was therein imposed. 

The General Laws of 1932, Ch. 90, p. 176; approved 
April 28, 1932, imposed a duty on the State Tax Com- 
mission of administering the “Emergency Revenue 
Act of 1932,” which is better known as the “Sales Tax.” 

The General Laws of 1934, Ch. 119, p. 164; approved 
February 28, 1934, reénacted the “Sales Tax” of 1932 
imposing the duty of collection on the State Tax 
Commission. 

The General Laws of 1936, Ch. 155, p. 149; approved 
March 26, 1939, authorized the State Tax Commission 
to enforce and administer the Sales Tax Token Law. 


Reports of the Mississippi Tax Commission 








Place & 
Date of No. of 
Year Period Covered Pub. Report Paging 
1916 For the tax year 1916 n.p., n.d. Unnumbered 31 p 
Dated April 2, 1917 
1917 For the tax year 1917. Jackson, n.d. = (3)+4-61 p 


Dated Jan. 25, 1918 
1918 For the tax year 1918 Jackson, n.d. aa 


(2)+3-77 
Dated Oct. 1, 1919 
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Year 





920 
1921 


1922 










1933 












1933 






















1932-'33 





























1935 






















For the tax year 1919 
Dated Jan. 1, 1920 
For the tax year 1920 

For the year 1921 
For the year 1922 
Dated July 10, 1923 
For the year 1923 
Dated April 1, 1924 
For the year 1924 
For the year 1925 
For the year 1926 
For the year 1927 
For the year 1928 


For the year 1929 
For the year 1930 
For the year 1931 
For the year 1932 


Mississippi Sales Tax 
Statistics 

Dated Jan. 1, 1933 
Mississippi Business 
Index Jan. 1-July 
31, 1933 

Dated July, 1933 
Service Bulletin 


Jan. 1-Sept. 30, 1933 
Dated Dec. 15,1933 


Service Bulletin— 
State’s Finances as 
Related to 1934-35 
Budget 

Dated Nov. 20, 1933 


Revenues & Expend- 
itures for biennium 
1932-33 

Dated Feb. 3, 1934 


Receipts & Disburse- 
ments, Bond Sales— 
Debt Service Expense 
Jan. 1, 1932-Dec. 31, 
1933 

Dated Feb. 28, 1934 
Appropriation & Rev- 
enues 1934 and 1935 

Dated June 30, 1934 


Receipts & Disburse- 
ments, Change in 
Debt Position of the 
State of Mississippi. 
Jan, 1, 1934-June 30, 
1934 

Dated Aug., 1934 


Audit & Survey May 
1, 1932-April 30, 1934 

Dated Jan. 10, 1935 
Assessing of Public 
Utilities 

Dated Jan. 12, 1935 
Receipts & Disburse- 
ments, Change _ in 
Debt Position Jan. 
1-Dec. 31, 1934 

Dated Feb. 27, 1935 
Property Assess- 
ments and Related 
Information 

Dated June, 1935 
Facts Relating to 
the Operation of the 
Mississippi State Tax 
Commission and Gen- 
eral Information 
Concerning the Fi- 
nances of Mississippi 

Dated July, 1935 
Report for the Bien- 
nium 1934-'35 

Dated Feb. 18, 1936 


N.p., na. 


A.p., n.d. 


Jackson, 


n.p., n.d. 


n.p., n.d. 


Sree 
ee 
a 


PUTS PUTTS 
s 
2. 


BESS 


Jackson, 


n.d. 


“ao 


*36 


14th annual 
15th annual 
16th annual 
17th annual 


No. 12 


No. 13 


No. 14 





Reports of the Mississippi State Tax Commission (cont’d) 


Period Covered 


Date of 
Pub. 


Place & 


No. of 
Report 





Paging 





52 


120+(4) 
(2) +3-125 
(2) +3-207 


(2)+3-218 


(2) 43-222 
(2)+3-191 
(2) +3-232 
(2) +3-182 
(2) +3-245 


csvUuvTeT s] cud Ko] 


218 p 
(2)+3-176 p 
(2)+3-27 p 

(12) p 


(3) p 


(6) p 


13 p 


(4)+5-26 p 


12p 


(4)+5-40 p 


(2)+4-3-18 p 


31 p 


* “Since 1932 the reports of the State Tax Commission have not 
been in the form of annual or biennial reports but rather in the 
form of bulletins issued from time to time and covering various 


phases of the .tax situation.’’—Letter from the State Tax Com- 
mission. 


1934-"35 


1935 


1936 


1936 


1936 


1936 


1936-'38 


1939 


1940 


1940 


Receipts & Disburse- 
ments & Change in 
Debt Position Jan. 
1, 1934-Dec. 31, 1935 

Dated June 1, 1936 


The Internal Debt 
Structure of the 
Counties of Missis- 
sippi Exclusive of 
Municipalities as of 
July 31, 1935 

Dated Sept. 15, 1936 


Quarterly Statement 
of Treasury Receipts 
and Disbursements, 
General and Special 
Funds Jan. 1, 1936- 
March 31, 1936 
Dated May, 1936 


Receipts & Disburse- 
ments & Change in 
Debt Position Jan. 
1, 1936-Dec. 31, 1936 

Dated April 6, 1937 


Property Assess- 
ments and Ad Valo- 
rem Taxes 

Dated July 2, 1937 


State Tax Collec- 
tions by Counties of 
Origin and Payments 
to Counties by the 
State 
The General Fund, 
Calendar year 1936 
Dated Jan. 29, 1938 


Receipts & Disburse- 
ments & Change in 
Debt Position July 
1, 1936-June 30, 1938 

Dated Mar. 22, 1939 


Assessing of Public 
Service Corporations 
Dated July, 1939 


Property  Assess- 
ments and Ad Valo- 
rem Taxes 

Dated Jan. 18, 1940 


Internal Debt Struc- 
ture 
Dated Feb. 27, 1940 


Budget Commission 


“ 26 


37 






No. 15 (4)+5-35 p 
No. 16 (2)+3-189 
+(2) p 
Unnumbered (3) p 
No. 17 = (2) +3-43 p 
No, 18 37 p 
Unnumbered 82 p 
Mimeographed 
No. 19 48 p 
No. 20 55 p 
No. 21 31 p 
No. 22 165 p 


In 1932, the Tax Commissioner was made assistant 


director of the budget. 


He was directed to submit to 


the Governor, ex-officio director of the budget, prior 
to the convening of each regular session of the Legis- 


lature, a balanced budget for the ensuing biennium, 
which budget should discuss the revenues and appro- 
priations therein proposed. He was ordered to have 
at least two hundred copies of his budget made, in 
order that the data therein contained might be avail- 
able to the members of the legislature. 
said budget, the Governor would be able to present 
to the legislature an executive budget for financing 
the State for the ensuing biennium, which would be 
prepared by the assistant director of the budget under the 
Governor’s instructions. 


Based upon 


(General Laws of Mississippi, 
1932, Ch. 120, p. 341; approved May 5, 1932.) 

















































































































































































































































































Reports of the Budget Commission 








Place & 
Date of No. of 
Year Period Covered Pub. Report Paging 
1932-’38 * 
1938-"40 General Fund Budget Jackson, 1937 30 p 
Dated Dec. 1, 1937 
1940-'42 General Fund Budget Jackson, 1939 27 p 
Discussion 
MISSOURI 


Special Tax Commissions 
The Laws of Missouri, 1901, Act p. 203, directed the 


Governor to appoint three persons, one of whom was 
to be the Attorney General, to constitute a State Tax 
Commission in order to make a compilation of the 
tax laws of Missouri and the decisions of the Supreme 
Court relating to those laws, to collect statistics con- 
cerning the operation of the present tax laws and such 
other information relating to the existing system of 
taxation in the state as they deemed essential. It was 
also to discover what was defective in the present tax 
system and to make use of the tax experience of other 
states. A report was directed to be made to the Gov- 


ernor. The Commission was to end its existence on 
April 1, 1903. 


Reports: 

1903, 35 p. 

1903, Report of the State Tax Commission of 
Missouri, 277 + v p. 

On January 16, 1907, a special message of Governor 
Joseph W. Folk entitled “Reform in Taxation” and 
the report of a special tax commission, appointed by 
him sometime previous to study a reform in taxation, 
were transmitted to the Legislature. This group was 
not a legal entity and received no compensation. A 
copy of this message and report is found in the Ap- 
pendix of the House and Senate Journal of the 44th 
General Assembly, 1907, at about page 90. The pages 
in this Appendix are not numbered consecutively but 
appear in the Appendix as the fourth report. 


Report: 1909, 11 p. 


State Board of Equalization 


In 1865, members of the State Senate and the 
Lieutenant Governor, for the time being, were con- 
stituted a State Board of Equalization to equalize the 
value of real and personal property among the several 
counties of the state. The State Auditor was directed 
to lay before the board abstracts of taxable property, 
and the Board was directed to equalize valuation 
among the counties. (Laws of Missouri, 1865, Ad- 
journed Session, Act p. 124; approved March 19, 1865.) 
This was reénacted by Laws of Missouri, 1871 Ad- 
journed Session, Act p. 80, Sec. 9. 





* “Other reports, for 1932-'38, were simply kept in ledgers in the 
office of the Budget Commission.’’—Letter from the Mississippi State 
Library, dated August 8, 1939, 
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In 1871, the State Auditor, State Treasurer, and 
Register of Lands were constituted a Special Board 
of Equalization of railroad property to have the same 
duty with respect to railroad property as the State 
Board of Equalization had with respect to other prop- 
erty. This special Board of Equalization was for the 
sole purpose of equalizing the taxation of railroad 
property. This board did not exist independently 
after 1873 when the State Board of Equalization was 
directed to meet annually for the purpose of equalizing 
the taxation of railroad property. (Laws of Missouri, 
1871, Act p. 56; approved March 10, 1871.) 


Laws of Missouri, 1873, Act p. 63; approved March 
24, 1873, stated the Senate and Lieutenant Governor 
composed the State Board of Equalization. 

The 1874 Proceedings of the Board of Equalization, 
at page 426, directed the State Auditor to furnish a 
copy of the Journal of the Board of Equalization to 
the State Printer for publication, and the State Printer 
was to publish the same in usual journal style, etc. 


In 1875, it was provided that the records of the 
Board of Equalization which were filed with the State 
Auditor were to be published. The State Auditor 
was directed to furnish a copy to the State Printer 
and he was to print one thousand copies of the pro 
ceedings of the State Board of Equalization. (Laws 
of Missouri, 1875, Act p. 119.) 


The Constitution of Missouri, 1875, Art. X, Sec. 18, 
provided that a State Board of Equalization should 
be created consisting of the Governor, State Auditor, 
State Treasurer, Secretary of State, and Attorney 
General for the purpose of adjusting and equalizing 
the values of real and personal property among the 
several counties of the state and to perform such other 
duties as were or might be prescribed by law. 

Laws of Missouri, 1877, Act p. 361; approved April 
14, 1877, directed that there should be a State Board 
of Equalization, composed of the Governor, Secre- 
tary of State, State Auditor, State Treasurer, and 
Attorney General for the purpose of assessing, adjust- 
ing, and equalizing the value of railroad property in 
the state. (This section calls the board “The State 
board for assessment and equalization of railroad 
property’”’.) 

Act p. 391 of the same laws directed this board to 
assess, equalize, and adjust the value for taxation of 
the real and personal property and the franchises of 
telegraph and express companies and bridges owned 
by joint stock companies in the same manner in which 
the board equalizes, assesses, and adjusts the value of 
railroad property. 

The Board was directed to assess the value of all 
classes of cars by any car company or car trust. (Laws 
of Missouri, 1895, Act p. 246.) Laws of Missouri, 
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March, 1941 


1897, Act p. 215, directed the property of street rail- 
way companies to be assessed in the same manner as 
other railroads. 


Laws of Missouri, 1899, Act p. 323, directed the 
Board to classify the taxable property in the state in 
accordance with the classification set out and to equalize 
the classes of property in the state. 


Journals of the Missouri State Board of Equalization 








Place & No. of 

Year Period Covered Date of Pub. Report Paging 
1872* 

1874 Jan. 15-July 3, '74 Jefferson City, ’74 430+1 p 
1875 May 11-June 23, ’75 > ~~ Fee 355+1-+iii p 
1876 May 9-June 20, ’76 = Fe 237+-1+-ii p 
1877. May 16-June 11, ’77 3 am 477+1-+1i p 
1878 Apr. 15-June 17, ’78 ss 68 88+-1+ii p 
1879 Apr. 21-July 2, '79 — 679 110+1-++1ii p 
1880 Apr. 19-July 7, ’80 a “Ue 175 p 
1881 Apr. 18-Aug. 22, ’81 “ie “ "S1 141+1 p 
1882 Apr. 17-July 6, ’82 ég "82 166+(1)+iv+(1) p 
1883 Apr. 16-July 31, ’83 “ 1 oe 196+iii+(1) p 
1884 Apr. 21-Aug. 15, ’84 os “  °84 212-+-iv p 
1885 Apr. 20-Sept. 21, ’85 i «6°85 255+Vv p 
1886 Apr. 19-Sept. 30, ’86 lg "86 268-+Vv p 
1887 Apr. 18-Sept. 30, ’87 si : 269+1+Vv p 
1888 Apr. 16-Sept. 29, ’88 ds oe 274+-v p 
1889 Apr. 15-Sept. 21, ’89 o ~~ 72 313++-v p 
1890 Apr. 21-Aug. 29, ’90 #5 a 343+-v p 
1891 Apr. 20-Sept. 4, ’91 = _ 327+v p 
1892 Apr. 18-Nov. 23, ’92 - ~~ 2 339-+-v p 
1893 Apr. 17-Sept. 6, ’93 x - "es 313+-v p 
1R94 Apr. 16-Sept. 28, '94 . ~ 7a 330+-v p 
1895 Apr. 15-Aug. 13, ’95 ~~ 260+ii p 
1896 Apr. 20-Aug. 26, '96 = ~ = 270+ii p 
1897 Apr. 19-Oct. 2, '97 ed o 259-+ii p 
1898-’99 Apr. 18, ’98-Feb. 6, ’99 i ~~ 303+iii p 
1900 Apr. 16-Aug. 29, ’00 bi * "00 285 p 
1901 Apr. 15-Aug. 13, ’01 ie “ae 295 p 
1902 Apr. 21-Aug. 23, ’02 ig “ 62 491-+-vili p 
1903 Apr. 20-Aug. 14, ’03 "s “ 498-+-viii p 
1904 Apr. 18-Sept. 3, ’04 Sig 104 595+ix p 
1905 Apr. 17-Aug. 21, ’05 ~ ** = 05 625--x p 
190¢ Apr. 16-Aug. 13, ’06 si * a 472+-vii p 
1907 Apr. 15-Aug. 6, ’07 “ es "| 464-+-vii p 
i908 Apr. 20-July 28, ’08 i “* '08 542+ix p 
1909 Apr. 19-Aug. 27, '09 is ee 557+i1x p 
1910 Apr. 18-Aug. 30, ’10 ig 7 "3 589-+x p 
1911 Apr. 17-Sept. 1, ’11 = ~~ 602+x p 
1912 Apr. 15-Aug. 31, ’12 ‘id — 604+x p 
1913 Apr. 21-Aug. 30, '13 ~ 345+x p 
1914 Apr. 20-Sept. 5, °14 fe “a 352+ix p 
1915 Feb. 24-Sept. 4, °15 og ~ 285 375 p 
191¢ Feb. 23-Sept. 2, ’16 bas << 636 351 p 
1917 Feb. 28-Dec. 10, '17 a a 342 p 
1918-"19 Feb. 27, ’18-Feb. 26, '19 “i * 308 p 
1919-’20 Feb. 26, ’19-Feb. 19, ’20 ™ —~ 6 0 318 p 
1920-21 Feb. 25, ’20-Jan. 8, ’21 Sh i | 314 p 
1921 Feb. 23-Dec. 23, ’21 “ig e. “oe 288 p 
1922 Feb. 22-Nov. 23, ’22 7 ~ Se 244+xxiv p 
1923 Feb. 28-Nov. 6, ’23 7 ~~ eo 330 p 
1924 Feb. 27-Nov. 22, ’24 - ia 385 p 
1925 Feb. 25-Nov. 20, ’25 ” ee 430 p 
192¢ Feb. 24-Nov. 6, ’26 - << 736 465 p 
1927 Feb. 23-Dec. 27, ’27 “5 an 478 p 
1928 Feb. 29-Dec. 22, ’28 . “ “ee 452 p 
192 Feb. 27-Dec. 18, ’29 - — "a0 376 p 
1930 Feb. 26-Dec. 24, ’30 re a 390 p 
1931 Feb: 25-Dec. 30, '31 a - = 385 p 
1932 Feb. 24-Dec. 31, °32 a soe 391 p 
1933 Feb. 23-Dec. 30, °33 = ~~ 379 p 
1934 Feb. 28-Dec. 31, '34 . oc eee 389 p 
1935 Feb. 27-Dec. 31, ’35 = ae 379 p 
1936 Feb. 26-Dec. 31, '36 = ie 355 p 
1937 Feb. 24-Dec. 31, 37 sid = se 394 p 
1938 Feb. 23-Dec. 28, ’38 Me “< - "99 385 p 
1939 Yr. ending Dec. 31, ’39 * Knee. 395 p 





* Bowker, at page 326 in her publication, ‘‘State Publications,’’ 
States: ‘‘But a single copy of the Journal for 1872 is known’’. The 
State Historical Society of Missouri does not have a copy of the 
1872 Journal of the Board of Equalization and is unable to find any 
bibliographical or other reference to such a Journal other than the 
statement in Bowker. 
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State Tax Commission 


In 1917, a State Tax Commission was created con- 
sisting of three members appointed by the Governor, 
by and with the advice and consent of the Senate, for 
the purpose of studying the work of the administra- 
tive officials and departments with a view to recom- 
mend legislation that would eliminate overlapping 
service, and to consolidate where a savings of expenses 
might be effected and abolish where governmental 
functions were obsolete or unnecessary. This com- 
mission was given the power and authority, subject 
to the right of the State Board of Equalization to 
finally equalize and adjust real and personal property 
among the several counties of the state; to exercise 
general supervision over all assessing officers of the 
state ; to advise the assessing officers as to their duties ; 
to prosecute for all violations of the tax laws of the 
state; to furnish the State Board of Equalization with 
a list of all the taxable property in the state; to meet 
with the State Board of Equalization when so re- 
quested; to make an original assessment of the prop- 
erty of all railroads, railroad cars, rolling stock, street 
railroads, bridges, telegraph, telephone, and other 
similar public utilities ; and powers of original assess- 
ment of real and personal property now possessed by 
any assessing officer, etc. A report was directed to 
be made to the legislature on or before February 1 of 
each odd numbered year showing the work of the 
commission with a table of all taxable property in 
the state. The Supreme Court of Missouri held that 
this tax commission was a mere advisory fact finding 
board for the State Board of Equalization. (Laws of 
Missouri, 1917, Act p. 542; approved April 9, 1917.) 

Laws of Missouri, 1917, Act p. 237, imposed on this 
commission the duty of computing the amount of tax 
each corporation was liable to pay under the corporate 
franchise act. 


By statute of 1917, the Tax Commission undertook 
to prepare an informal budget for the use of the legis- 
lature, since it had the duty to make a report within 
the first thirty days of each session to the General 
Assembly covering its findings and to make such 
recommendations as were best for efficiency and 
economy. (Laws of Missouri, 1917, Act p. 543; ap- 
proved April 9, 1917.) 

Laws of Missouri, 1929, Act p. 434; approved June 
3, 1929, imposed on the Tax Commission the duty to 
prepare and submit to the Governor a formal state 
budget. The Tax Commission was given power to 
require accounts, financial reports, and statements 
from the various institutions, bureaus, boards, com- 
missions, etc., and all powers necessary in the prepara- 
tion of this tentative state budget. 

































































































































































































































































































































































































































































































































































































































































































































































































































































































Place & 
Date of No. of 

Year Period Covered Pub. Report Paging 

1917-18 For yrs. 1917-18 Jefferson City, n.d. 1st 35 p 

1919-’20 For yrs. 1919-'20 big = sf 2nd 68 p 

1921-’22 For yrs. 1921-’22 _ = = 3rd (2)+3-98 p 

1923-'24 For yrs. 1923-'24 si “ 4th (2)+-3-177 p 
Dated Jan. 10, ’25 

1925-’26 For yrs. 1925-’26 ‘ , 5th (2)+3-121 p 
Dated Jan., '27 

1927-'28 For yrs. 1927-’28 a . a 6th 124 p 
Dated Jan., '29 

1929-"30 For yrs. 1929-'30 _ e 7th 95p 
Dated Jan., '31 

1931-"32 For yrs. 1931-’32 5 , = 8th 86 p 
Dated Jan., '33 

1933-'34 For yrs. 1933-34 = ‘ = 9th 94p 
Dated Jan., °35 

1935-"36 For yrs. 1935-36 4 9 * 0h 2-2-1155 
Dated Jan., '37 

1937-38 For yrs. 1937-38 ” ” - lith (2)+3-101 
Dated Jan., '39 +(1) p 


State Department of Budget 


A State Department of Budget was created by the 
1921 Laws, Act p. 170: approved March 24, 1921, 
which gave it the rights, powers, and duties vested by 
law in the State Tax Commission, and the statute 
creating the Tax Commission was repealed thereby. 
The Commissioner of Budget was placed at the head 
of the Department of Budget to prepare and submit 
to the Governor a budget for the state not later than 
January 1 of the year in which the regular session of 
the General Assembly convened. A referendum was 
held on this law. It was submitted to the vote of the 
people at the general election in 1922, and the passage 
of the law was defeated by over 100,000 votes. There- 
fore, it never became a law and the Tax Commission 
continued to operate as previously set up. The 1921 
Session Laws were printed prior to the referendum 
and referendum petitions were filed with the Secre- 
tary of State for its repeal. This explains why this 
1921 law appears and never went into operation. 

Laws of Missouri, 1931, Act p. 140; approved April 
23, 1931, repealed Act p. 170, Laws of Missouri, 1921,* 
creating the Department of Budget. 


Missouri State Budget 
(Prepared by State Tax Commission) 








Place & 





Date of No. of 
Year Period Covered Pub. Report Paging 
1919-'20 Jefferson City, n.d. 1st 159 p 
1921-"22 ” . 2nd 52p 
1923-’24 Dated Jan., ’23 n. p., n. d. 3rd 115 p 
1925-’26 Dated Jan., '25 rn oh 4th 127 p 
1927-"28 Dated Jan., '27 Sth 82 p 
1929-"30 Dated Jan., '29 ? a 6th 118 p 
1931-"32 Dated Jan., '31 "7 7 7th 242 p 
1933-'34 Dated Jan., '33 sia Sth 198 p 


In 1932 an Executive Budget was directed to be 
made by a Constitutional Amendment to replace Article 
V, Sec. 13, by which the Governor was ordered to 


* “The State Tax Commission published a biennial budget from 
1921 to 1933.’’—Letter from the State Auditor, Jefferson City, Mis- 
souri, dated October 27, 1939. 
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submit a budget to the General Assembly not later 
than fifteen days after convening. (Laws of Missouri, 
1932 Act, p. 480; adopted November 8, 1932.) 

Following that Constitutional Amendment, the legis- 
lature established an Executive Budget System for 
the state. The chairman of the State Tax Commission 
was made an ex-officio Budget Director. He was 
directed to prepare the budget under the direction of 
the Governor and do all things necessary thereto, and 
to make reports to the Governor in the form of a 
tentative budget. The Governor reviews these re 
ports, makes his corrections, and submits them to the 
Legislature. (Laws of Missouri, 1933, Act p. 459; 
approved May 12, 1933.) 

As a result of the 1933 Act a separate department 
known as the Department of Budget * was set up. 


MONTANA 

Special Tax Commissions 

By virtue of a resolution passed by the House of 
Representatives of the State of Montana on January 
12, 1917, a Committee of five members of the House 
was to be appointed by the Speaker, to inquire into 
and report to the House, not later than the twenty- 
fifth day of its session, the assessed valuation and tax 
paid on assessable property of all mines and mining 
industries, hydro-electric and power companies, 
lighting companies, express companies, telephone and 
telegraph companies, railroad companies, and sleeping 
car companies, including all improvements belonging 
to such companies. 


Report: Report Submitted by the Tax Investiga 
tion Committee of the House to the Fifteenth Legisla- 
tive Assembly, Feb. 9, 1917, (1) +3-19 p. 

In 1917, a “Tax and License Commission” was 
created consisting of three named members. Its 
duties were to inquire into the assessment and relative 
amount of taxes paid on all forms of property in sev- 
eral counties and to investigate the relative amount 
of license taxes paid by both foreign and domestic 
corporations with a view to aiding the State Board 
of Equalization in securing a fair valuation of the 
taxable property in the state and in equalizing the 
valuation of the various counties. It was directed to 
report to the State Board of Equalization as to its 
findings and recommendations and to make a final 
report not later than November 30, 1918. It was 
directed to make at least one report to the State Board 
of Equalization within the first six months of its 
appointment and a second report within the next year 





* ‘The Department of Budget is a statutory body and merel) 
made suggestions to the Legislature, a constitutional body that 
had complete control of making appropriations. Very few of the 
suggestions made by the Department of Budget were followed by 
the Legislature.’’—Letter from the Auditor’s Office, Jefferson City, 
Missouri, dated October 28, 1939. 
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of its appointment. The term of this Commission ex- 
pired March 1, 1919. The State Board of Equaliza- 
tion was directed to transmit all of these reports to 
the 1919 Legislature along with appropriate recom- 
mendations under Art. XII, Sec. 15, of the Consti- 
tution. (Laws of Montana, Ch. 73, p. 100; approved 
March 1, 1917.) 

\rt. XII, Sec. 15, of the Constitution was amended, 
effective Dec. 4, 1916, to read that the Governor, Sec- 
retary of State, Treasurer, State Auditor, and the 
Attorney General constitute a State Board of Equali- 
zation. Said board was to supervise and adjust, when 
necessary, the valuations and equalizations made by 
the county boards of equalization, etc. 

Report: Report of the Tax and License Committee 
to State Board of Equalization, Nov. 30, 1918, 204 p. 

In 1931, the State Board of Equalization was 
directed to examine into the present tax system with 
a view to establishing a basic fiscal policy for pro- 
viding state revenue. The Board was to examine the 
question of consolidating state boards and depart- 
ments, and county and municipal machinery for the 
purpose of effecting a more economical and efficient 
governmental organization. It was ordered to sub- 
mit its findings and recommendations for changes to 
the 1933 Legislature. The Board was asked to make 
recommendations on the desirability of continuing 
this commission to study further the matters covered 
by this act. It was known as the Taxation and Con- 
solidation Commission. (Laws of Montana, 1931, 
Ch. 190, p. 542; approved March 20, 1931.) 


Report: 1932, Dec. 30, 1932, 24 p. 


Territory—Territorial Board of Equalization 

In 1886, the Governor, Attorney General, and Audi 
tor of the Territory, with one elector from each judi- 
cial district appointed by the Governor, were constituted 
the Territorial Board of Equalization. Their duties 
were to examine the rates of assessment of the several 
counties and to equalize the same so that all taxable 
property in the state should be assessed at its true 
value. The Secretary was directed to complete a full 
record of the proceedings of the Board and the same 
were published in the annual report * of the Terri- 
torial Auditor. (Compiled Statutes of Montana en- 
acted at the 15th Legislative Assembly, 1887, Sec. 1702.) 


State Board of Equalization 


The 1889 Constitution of Montana, Art. XII, 
Sec. 15, created the State Board of Equalization con- 
stituting the Governor, Secretary of State, State 


“No reports of the Territorial Board of Equalization can be 
found in the Reports of the Territorial Auditor covering the period 
from 1886 until the creation of the State Board of Equalization.’’— 
Letter from the Historical Society of Montana, Helena, dated March 
1 1938 


Treasurer, State Auditor, and Attorney General as its 
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members. Its duties were to adjust and equalize the 
valuation of the taxable property among the several 
counties of the State. 

In 1891, the Legislature formally created the State 
Soard of Equalization with the members as outlined 
in the Constitution. Its powers and duties were to 
prescribe rules to govern the county commissioners 
when equalizing, and the assessors when assessing, to 
assess railroad property, etc. It was directed to re- 
port biennially to the Legislature showing the acreage 
of each county, the amount assessed per acre, and the 
aggregate value of all town and city lots, and all real 
estate and mining claims in the state, etc. (Laws of 
Montana, 1891, Division One, p. 73; approved March 6, 
1891.) 

The 1895 Montana Code, Sec. 3805, added the duty 
of determining the rate of state taxes to be levied 
to furnish adequate revenue for state purposes.* 

The Laws of 1911, Ch. 49, p. 86, added the duty 
of assessing a tax on live stock in the manner pre- 
scribed for the purpose of paying bounties for the 
killing of wild animals injurious to the live stock 
industry of the state. 

The Laws of 1911, Ch. 145, p. 432, added the duty 
of levying a tax on one-tenth of a mill on all property 
in the state subject to taxation. The purpose was to 
raise revenue to defray the current expenses of the 
active militia. 

The Laws of 1915, Ch. 127, repealed Ch. 49 of the 
Laws of 1911 and provided that the Board should have 
the duty to prescribe annually the levy to be made 
against live stock of all classes for the purpose of aid- 
ing in the payment of the expenses in connection with 
the enforcement of the state stock laws. The Board 
also had the power to prescribe the levies on live stock 
for the purpose of aiding in the payment of bounties 
of wild animals killed. 


Additional duties were added by the Laws of 1917, 
Ch. 82, 87, and 169. 


These reports appeared in sheet form and without 
pagination. From 1914-1919 they were published in 
Helena by the Independent Publishing Company. 


In 1919 the Legislature repealed the act on which 
the prior State Board of Equalization was founded, 
and substantially reénacted it with the exception that 
there was a provision absent requiring the Board to 
report to the Legislature and merely asked it to fur- 
nish the Legislature such information as it might re 
quest. (Laws of 1919, Ch. 48, p. 108; approved Febru- 
ary 28, 1919.) 

* “This provision is still in our law but has not been followed for 
years. It is probably unconstitutional because the legislative assem- 
bly cannot delegate to an administrative board the authority to 


levy taxes.’’—Letter dated January 18, 1938, from the State Board 
of Equalization, Helena, Montana, 














































































































































































































































































































































































































































































































































































































Reports of State Board of Equalization (Ex Officio) 
Place & Date No. of 














Year Period Covered of Pub. Report Paging 
1890 Yr.ending Dec. 31,'90 ate 7 viene on 

Dated Dec. 1, °91 Helena, 1890 Ist 50 p 
189] : Dec. 1. °91 = 1892 2nd 56 p 
1892 a Bec. 1, °92 ; i892 3rd 115 p 
1X98 . Dec. 1, °93 1894 sth 56 p 
1894 e Dec. 1, ‘9! ' 1894 5th 42 p 
180 “ Noy. 30, ‘9 1896 6th 45 p 
1R9e ” Nov. 30. ‘9 ‘ 1896 7th 19 p 
1897 ” Nov. 30, °97 : 1897 Sth 23 p 
1898 “ Nov. 30, '98 189s th 31 p 
19 : Nov. 30, '99 1901 10th 28 p 
1900 “ Nov. 30, ‘00 : 1901 11th 30 p 
1901 = Nov. 30, "Ot , n. d. 12th 30 p 
1902 ‘ Nov. 30, ‘02 ; " 13th 31-119 p 
1904 i Nov. 30, "03 i it 14th 42 p 
1904 i Nov. 30, ‘04 se : 15th 42-83 p 
190 7 Nov. 30, '0 : 3 16th 30 p 
1906 ’ Nov. 30, we a 17th 30-72 p 
19074 = 


Additional duties were added by the Laws of 1919, 
Ch. 89, and the Extraordinary Session of 1919, Ch. 5; 
Laws of 1921, Ch. 155, 156, 200, 237, and 266, and 
Extraordinary Session, Ch. 15 and 16. 

In 1923 the State Board of Equalization was re- 
created so that it was composed of three members 
appointed by the Governor. It possessed all the 
powers and was subject to all the duties of the former 
State Board of Equalization. Its duties were to 
assess annually the property of railroads, of all tele- 
graph and telephone lines, and to have general super- 
vision over the tax laws of the state and over the 
assessors and county boards of equalization, etc. It 
was directed to transmit to the Governor and to each 
member of the Legislature 20 days before the meet- 
ing of the Legislature a report showing the value of 
taxable property in the state with recommendations 
for improvement in the system of taxation together 


with measures to be considered by the Legislature. 
The Board determined the rate of state tax to be 


levied and collected on the assessed valuation of the 
property in the state which rate was sufficient to raise 
the amount of revenue required for state purposes. 
(Laws of Montana, 1923, Ch. 3, p. 5; approved Febru- 
ary 2, 1923.) 

Additional duties were added by the Laws of 1923, 
Ch. 64; Laws of 1927, Ch. 79, including the duty of 
collecting inheritance taxes; Laws of 1933, Ch. 106, 
requiring all persons or firms manufacturing or selling 
beer to obtain licenses;* Laws of 1933, Ch. 155, 
requiring all stores opening up or Operating in the 
state to obtain a store license; Laws of 1933, Ch. 157, 





+ ‘‘From 1907-1919 the Board of Equalization published no annual 
or biennial reports, only a Statement of Valuation. . . These 
were annual, . .’—Letter from the Historical and Miscellaneous 
Library, Helena, Montana, dated February 2, 1938. 

* ‘Chapter 106, Laws of 1933, was repealed by Chapter 30, Laws 
of 1937, which transferred the administration of the Beer Act to the 
Liquor Control Board.’’—Letter dated January 18, 1938, from the 
State Board of Equalization, Helena, Montana. 
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requiring them to administer the law requiring gaso- 
line dealers to obtain licenses; Ch. 180 provided for 
a natural gas tax; Ch. 181 established an income tax 
administered by the State Board of Equalization: 
Laws of Montana, Extraordinary Session, Ch. 41, 
requiring them to administer the tax on the gross 
income of the telegraph business; Ch. 54 which im 
posed a tax on those engaged in the telephone busi 
ness (declared unconstitutional). 

In 1937, Ch. 91 established a moving picture license 
tax and Ch. 94 a telephone license tax, both of which 
are administered by this Board. 


Reports of State Board of Equalization 








Place € Date’ No. of 





Year Period Covered of Pub. Report Paging 
1919-'22. For 3-yr. period ending n. p., n. d. 95 p 
Dec, 31, °22 

Dated Jan, 2, '23 

1922-'24 For period ending Helena, n. d. ist 136 p 

June 30, ’24 

Dated Dec. 1, '24 

1924-26 July 1, ’24-June 30, '26 Great Faljs, n.d. 2nd 134+ (2) p 
Dated Dec. 1, ’26 

1926-'28 July 1, ’26-June 30, '28 ns 2 ‘3rd 143+1+(2) p 
Dated Dec. 1, '28 

1928-"30 July 1, ’28-June 30, 30 es 4 “4th = 173+1-+(3) p 
Dated Dec. 1, ’30 

1930-’32 July 1, ’30-June 30, '32 Helena, n. d. Sth §=113+1+(3) p 
Dated Dec. 1, '32 

1932-"34 July 1, ’32-June 30, '34 , a 6th 117+1+(3) p 
Dated Dec. 1, '34 

1934-36 July 1, '34-June 30, '36 : ; 7th 146+(3) p 
Dated Dee. 1, '36 

1936-38 July 1, ’36-June 30, °38 * 8th (2)+3-—- 
Dated Dec. 1, ’38 146+ (3) | 


State Tax Commission 


In 1913, a State Tax Commission was created com 
posed of the Governor, Secretary of State, State 
Treasurer, Attorney General, State Auditor, and a 
man appointed, as by law provided, to be known as the 
State Tax Commissioner, to be appointed by the Go\ 
ernor for a term of six years. This commission did not 
displace the State Board of Equalization. The State 


Tax Commissioner was an ex Officio member of the 
Several Boards of County Appraisers. The State Tax 
Commission had general supervision of the system of 
taxation and revenue collection in the state and was tv 
advise the officers administering the tax laws and tw 
make an annual appraisement of all the railroad, elec 
tric, and street railway companies, express, telegraph 
companies, etc. (There is nothing in the act requiring 
the making of a report.) (Laws of Montana, 1913, 
Ch. 75, p. 192.) 


This law was repealed by the Laws of Montana 
1915, Ch. 67, p. 94. 


Reports of State Tax Commission 





Place & Date No. of 
Year Period Covered of Pub. Report Paging 


1914 Dated Nov. 30,'14 Helena,n.d. ist biennial 32 p--tables 
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lhis passage, taken from the book, Handwriting, 
by Graily Hewitt, is about as good an apology for the 
Shop-talker as he could desire: 

“A dinner of fragments is said often to be the best dinner. 
So there are few minds but might furnish some instruction 
and entertainment out of their scraps, their odds and ends of 
thought. They who cannot weave a uniform web may at least 
produce a piece of patchwork, which may be useful and not 
without a charm of its own.” 

* * * 

The following is taken from the New York Times 
of January 7: 

“The excess-profits tax is theoretically unsound and will 
prove ineffective in practice by yielding an ‘unimpressive’ 
return and leaving corporate profits of a size likely to arouse 
public indignation, the editors of the Harvard Law Review, the 
Columbia Law Review and the Yale Law Journal declare in a 


joint study of ‘Mobilization for Defense,’ appearing in the 
three publications.” 


Cases 


lf you want to see just about the maximum of liti- 
gation in one case, follow the case of Clara Higgins. 
You have to go back to 1937 to start it, and it ended 
(we hope) on Dec. 12, 1940, with a First Circuit case. 
Here are the citations: 37-1 ustc § 9241, 37-2 ustc 
{ 9601, 40-1 ustc J 9249, and 414 CCH § 9136. Oh, 
yes! The subject matter is insurance trusts. 

As we go to press the winter bowling season is in 
full swing. Therefore the Brunswick-Balke-Collender 
case, though decided by the Seventh Circuit back on 
December 21, has timeliness. (414 CCH § 9145). 

Two cases whose interest is more human than tech- 
nical were memo decisions of the BTA involving 
travel and entertainment expenses. The first was 
Metzger on December 30, 1940 (413 CCH § 7212-F). 
the second, on the following day (413 CCH { 7213-A). 

A BTA memo decision of January 7, in the case 
of Rugel, is an echo of the Pendergast case. “Graft” 


Lewis Gluick, C. P. A., Shop-Talker 
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payments to one Doherty were disallowed as a mat- 
ter of public policy. Question: Did Doherty pay tax 
on what he got? On the other hand, Rugel was 
allowed travel and entertainment expenses, not well- 
vouchered. But don’t let your clients rely too much 
on that. (413 CCH § 7222-B.) 

And speaking of slow horses, the case of Joseph, 
Levy and Stricker is a lulu. On January 10, in 43 
BTA —, No. 40, it was found that the partnership, 
acting as betting commissioners, made a profit, but 
the individuals all lost money on their bets. (413 
CCH § 7214.) 

There is a curious case under amortization of war 
facilities at 411 CCH {J 340L.60. In the case of Owens- 
boro Conserve Co., 8 BTA 615, the Board would not 
decide whether “catsup was an article contributing to 
the prosecution of the war.” Speaking as one to 
whom Navy beans are well known we’d say it was. 

a a. 
The following is from the Associated Press’ 
“Dizzy Digest” of January 26: 


“Massachusetts authorities announced that residents could 
deduct liquor taxes from their income if they could prove the 
liquor helped them make more money.” 

Bill Terry, N. Y. Giant manager, as quoted by the 
AP on January 31: 

“Who knows, by the time July comes around, if a player 
isn’t taken, a draft board might agree to defer his being called 
for another month or so. Take a player like Hank Greenberg. 


The income tax he would pay for a full season’s play would 
help pay for some of those defense preparations.” 


Auditors Don’t Snoop 


We saw W.C. Field’s latest picture Bank Dick and 
enjoyed its raucous comedy. However, we must 
register a pained dissent to one item. We have no 
doubt that more than one bank examiner has been 
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decoyed into imbibing a drugged drink, so that an 
embezzling cashier can gain time to make good; but 
to show the poor man’s suffering as humor is sadistic. 
We know that some bank examiners, and just mere 
public accountants, have faces that are humorous 
per se. But to give even a comic bank examiner such 
a name as “Snoopington” seems libelous to the whole 
auditing profession. Auditors do pry into things, and 
they do, of necessity, upset the routine of the place 
audited. But they do not “snoop”! Bank examiners 
must appear unannounced; but once on the job their 
character is known to all; and the vouching and 
checking and questioning they do is all in the open. 


Meeting 

We don’t know when we have enjoyed anything 
quite as much as the Jan. 14 luncheon of the Texas 
Society of C. P. A.’s at Houston. It has been months 
since we have had such contact with a group of our 
professional brethren. Charles Smith, member of the 
BTA gave a fine post-prandial talk. He spoke with- 
out notes, and wanted none taken. We want to thank 
the chapter for letting us be its guest. 
Exemptions 

The January issue of the quarterly Educational 
Record contains a review of many cases regarding 
tax exemption of colleges. 
tighten tax exemptions.” 

The editorial page of the New York Times for Janu 
ary 19 had a column on taxation of city bonds, con- 
tributed by Henry Epstein, Solicitor General, State 


of New York. 


It notes “a tendency to 


Travel for Employment 

A CPA of Michigan raises a well-argued protest 
against a very old ruling, /T 1397, 1-2 CB 145 (411 
CCH 146.25). Amounts expended in traveling in 
search of employment are not deductible. Why 
should a salaried man, who changes jobs to get a 
better one be penalized, while a lawyer traveling for, 
and entertaining, clients may deduct the cost? Case 
of King, 9 BTA 502 (411 CCH § 147.145). Space does 
not permit expanding on this now. 


Army and Navy Taxes 

On January 22, we had the pleasure of addressing 
the Galveston Chapter of the Army Reserve Officers 
Association. We based our off-the-record talk on a 
fine fifteen-page pamphlet issued by the Navy on the 
application of income taxes to its personnel. 


The Shop-talkers 


It is difficult to write dialogue when you do not 
hear or participate in any. That is why we have dis- 
appointed so many of our readers for so many months. 
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But now we can announce that a road company of the 
Shop-talkers will appear on this stage next month. 
Reserve your seats now. 


* * * 


Dean Acheson, who had a brilliant short term as 
Under-Secretary of the Treasury, is now Under 
Secretary of State. 


5 USTC 


We have derived considerable diversion this winter 
from reading this thousand-page newcomer to the 
CCH family. No hilarity, mind you. There’s no joy 
in remembering that this volume of cases arising out 
of war taxes of 1917-’18 was necessitated by new war 
preparations. It is even sad to consider that many 
of the one time BIG industrial names of yesteryear 
(e. g. Stutz, § 1457) are no longer in existence. 

Sut the cases themselves are interesting—tech- 
nically and for the personalities involved. Who re 
calls the sweet voice of Alma Gluck, and her violinist 
husband Zimbalist? Read § 1378 (1930). There was 
no more prominent member of Roosevelt’s Youth Ad 
ministration than young Taussig. Read about his 
American Molasses Co., in § 1640 (1928). 


It was only about four months ago that a highly) 
desirable reorganization of Loft and Pepsi-Cola fell 
through “on account of insurmountable tax difficul- 
ties.” But in 1928, Loft had tax troubles too ({ 1642). 

We believe that Baker and Taylor are one of the 
two largest book jobbers and distributors. Read how 
they got a modest start at { 1403. Listen to Gracie 
Allen? Read about her sponsor at § 1447. 

And all the time you are reading these cases you 
are also becoming a better tax man. You can’t lose! 


The Ides of March 


Long experience in shop-talking has taught us that 
preparation long in advance of the March and April 
issues is desirable. Our original entry into shop- 
talking was (as we have several times recounted) a 
spontaneous unrehearsed article; and repeated simt- 
lar experiences since then have brought large reader 
response. Our “Memory Lane” pieces last summer 
are cases in point. So now, in an otherwise idle hour 
before the rush season begins, we are going to tell 
about some “fifteenths of March” in our life. 

By all odds the most pleasant recollection is that 
of 1926. We were in Fort Pierce, Florida, and we 
had been working overtime for weeks. That day peo- 
ple literally stood in line at our office door to have 
their returns made. 
before, or since. At six o’clock there was a lull, a 
breather. Some one mentioned that Fritz Kreisler 
was giving a recital at Vero Beach that evening. We 
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are not one to make quick decisions easily but weari- 
ness dictated one right then. “If no one comes into 
the office by 6:15 to h— with them. Let’s go!” 

So at 6:15 in the afternoon we locked the office, 
went to the hotel for a wash-up and supper, and then 
Green, the senior, and Brooks, the junior, and yours 
truly piled into Green’s car (with Mrs. Green, too) 
and lit out for Vero Beach. 


It had been months since we had heard any good 
music. Remember, radio was barely out of kinder- 
garten then, and long distance hook-ups were rare. 
\We had been traveling continuously for months, and 
we seldom had an opportunity to listen to a radio. 
Well, that concert still sticks in our memory as the 
most enjoyable we have ever attended. 

Another memorable “tax day” was that of 1920. 
Our boss had not been well, and the high pressure of 
the tax season had not contributed anything to help 
him. He was going to (and did) take a long vacation 
as soon as the rush was over. At about 3:00 p. m. his 
wife showed up in the office, a rare thing—almost 
alarming. She explained, “I want to help anyway I 
can; proof reading, collating, anything, because you 
(talking to her husband) are not working tonight. 
You’re going to the theatre with me.” The boss pro- 
tested—if he wasn’t well enough to work late, how 
could he stand staying out so late for a show. But 
his wife had the answer to that one. “You need 
diversion as much as rest—you can do that tomorrow 
—in fact you shall. And you’ve got to go tonight 
because .” and with that she exhibited a pair 
of “bald-head row” tickets for the then reigning comedy 
smash-hit “Ladies’ Night in a Turkish Bath.” 

P.S. The boss went. 


Has anything like the following ever happened to 
you? It did to us, quite recently. A man whom we 
had always regarded as a friend, threw a big dinner 
party on the fourteenth of March, and expressed re- 
gretful surprise over our inability to be present. Mrs. 
Shop-talker’s diagnosis is, we fear, correct. “He’s 
known you long enough to know you can’t go to 
affairs like that on the last night. He just didn’t 
want us, and yet didn’t have the nerve to omit in- 
viting us entirely when the rest of the crowd were 
there.” Woman’s intuition is a fearful thing! 

On the other hand, the tax season has saved us from 
the necessity of attending many affairs we might 
otherwise have been forced into. Especially during 
the worst depression seasons. In those years, un- 
fortunately—remember?—we had the time, but not 
the money, to spare. So we saved face and cash by 
just replying, “but you know this is the tax season.” 


There is an old story about a deflated ego. The 
young man-about-town, but a small town, has been 


TALKING SHOP 


177 


away a fortnight to the big city. He steps off the 
train, full of enthusiasm about his journey and the 
sights he has seen, eager to tell of them, and believ- 
ing the stay-at-homes will be equally eager to listen. 
There is no one at the station, and as he stands there, 
bag at his feet, looking around before toting the bag 
home (no taxis in that town) a man he knows well 
comes along. “Hello, boy,” says the man, “see you 
missed the train. Where wuz you goin’?” 

We experienced something like that once on 
March 15. We got back to New York after the long- 
est out-of-town engagement we had ever been sent 
on up to that time. Two solid months, a tough case, 
and we were just bursting to talk it over with the 
boss and staff. The train got us to Penn station at 
7:30; despite a leisurely breakfast, we were at the 
office long before nine. We waited for the chief of 
staff to come in, then delivered the voluminous work- 
ing papers and reports.. He took them as cooly as if 
we'd just come back from the Newark chemical plant 
we usually did monthly, then said, “Boss has a new 
client, gotta have a tax return made today.” He gave 
us the name and address and said, “Hustle!” So we 
put some fresh working papers and a blank form into 
the audit bag and went to Astoria. We got home 
about ten, too tired to care. 


The best radio spot on Thursday, November 21, 
1940, was Fred Waring’s choir singing Kremser’s 
“Hymn of Thanksgiving.” It brought back tax sea- 
son memories, as we will now explain. 


Many years ago some old college glee clubbers in 
New York, formed the University Glee Club, to keep 
up their habit of college days. About twenty years 
ago some of them got a brilliant idea. Why should 
there not be university competition in glee clubs, as 
in football, chess, or what have you? So they pro- 
ceeded to organize a competition at Carnegie Hall, 
during early March. We went,—sat in the top gallery. 
The closing number, participated in by the eight com- 
petitors and their host, the University Glee Club, was 
sung while the jury was bringing in its verdict. It 
was Kremser’s “Hymn,” the first time we had ever 
heard it; the effect of five hundred beautifully trained 
voices was awe-inspiring. 

The contests continued for several years, and the 
success of the first was such that it became a fixture 
—a nunc dimittis. Only twice more were we able to 
get to thisevent. As our seniority increased we could 
be the less spared from night work, or we were out 
of town. Finally, in order to make the contest really 
national in scope, regional competitions were set up, 
with the finals held in the West,—Chicago, St. Louis, 
etc. It’s been years since we have heard anyone men- 
tion it, and we will welcome news of it. 
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What Is a Shared Tax? 
A Symposium, 
Edited by Hugh D. Ingersoll” 

A lack of agreement on the proper definition of a 
State-collected locally-shared tax is indicated by a survey 
of tax specialists made by the Bureau of the Census 
on the issues presented in the article, “The Concept 
of a Shared Tax,” which appeared in the October 
issue of TAXEs.? 

Letters were sent to a cross-section of about sixty 
professors, administrators, and researchers asking 
their opinion on the following issues raised in the 
article with respect to the reporting of shared-tax 
statistics by the Bureau of the Census: 


1. Is the Bureau’s definition of a shared tax, as described 
in the article, adequate? If not, should another be adopted? 

2. How should locally-coilected State-shared taxes be re- 
ported in the Bureau’s report of financial statistics of States? 

3. Should local shares of shared taxes be reported in the 
Bureau’s State report as revenues, or as non-revenues; and as 
costs, or as non-costs? 

4. Should “State-collected locally-shared taxes imposed at 
local rates,” as described in the article, be classified as shared 
taxes in the State report by the Bureau? 


Of the nineteen who gave their opinions on the first 
issue, six favored the definition used by the Bureau 
of the Census or the “collections-basis” definition, 
as it was termed in the article, nine favored the “spe- 
cific-tax” definition, two favored Dr. Bittermann’s 
definition, and two suggested other definitions. 

In favoring the “collections-basis” definition, Dr. 
Roland Egger, Virginia State Budget Director, had 
this to say: 


‘ 


‘... 1 think the answer to this question lies in a definition 
of the purpose of classification. If we are primarily interested 
in determining how much of a particular state-collected tax 
is shared with a locality as distinguished from how much is 





* Division of State and Local Government, U. S. Bureau of the 
Census, Washington, D. C. 

1 Hugh D. Ingersoll, ““The Concept of a Shared Tazx,’”? 18 TAXES 
595 (October, 1940). 
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shared locally out of the general treasury then the ‘specific- 
tax’ definition will suffice. But if we are anxious to distinguish 
between the amount of money collected by the state and 
given locally on the basis of yield and that which is given 
locally on the basis of need, then we must resort to a shared 
tax definition similar to that used by the Bureau of the 
Census. My opinion is that we are definitely interested in 
the latter distinction. Furthermore, if we want to make such 
a distinction, I believe that we should attempt to set up some 
standards to distinguish between yield and need such as the 


coefficients of correlation that were suggested by Mr. Inger- 
| in 


On the other hand, Dr. Albert Lepawsky, Execu- 
tive Director of the Federation of Tax Administra- 
tors, commented thus against the “collections-basis” 
definition and in favor of the “specific-tax” definition: 


“So far as the definition of a shared tax is concerned, | 
disagree quite strongly with the collections-basis definition. 
For one thing, the objection which Mr. Ingersoll mentions 
in the article—the difficulty of deciding what is or is not sub- 
stantially in proportion to the amount of tax produced by the 
local unit—is a grave one, and following the definition neces- 
sitates drawing arbitrary lines. When we compiled our report 
on American Taxes Shared and Allocated we reached the con- 
clusion, after a good deal of thought, that the most meaningful 
and workable distinction between a shared tax and a grant- 
in-aid is substantially that involved in Ingersoll’s second defi- 
nition, that is, the local share comes from a single, specified 
tax while a grant is derived from unspecified sources. Were 
it not for the value of keeping the data comparable from 
year to year I would unhesitatingly favor changing to the 
second, broader definition, and even at the sacrifice of com- 


parability, I strongly recommend the second definition to 
you..." 


Basing his objection upon the same grounds as 
Dr. Lepawsky, Dr. Henry Bittermann of Ohio State 
University also opposed the “collections-basis” defini 
tion, as follows: 


“The main difficulty arises from a definition in terms of 
‘substantially in proportion to yield’. What does ‘yield’ mean? 
It evidently does not mean in proportion to the amounts col- 
lected in each area, since the items classified as shared taxes 
are actually collected in a few places and then redistributed 
more widely. For example the gasoline taxes are collected 
at the refineries or other distribution centers, say, in a dozen 
or two towns. Income taxes are collected mainly in the large 


a. © se oO 





al 

col- 
xes 
ited 
ted 


rge 


March, 1941 


cities or suburbs where the taxpayers reside or the corpora- 
tions have their offices. I should infer then that by yield you 
mean ‘substantially in proportion to the amounts ultimately 
paid by the residents of various geographic areas.’ Payment 
in this sense does not mean direct payment to the tax col- 
lector, but may be merely the burden from a shifted tax. In 
other words, if you plan to continue your present classification 
it should be defined in other terms so as to indicate clearly 
what is meant... .” 


A clear, concise rule for distinguishing between 
grants and shared taxes was suggested by Dr. Simeon 
Leland of the University of Chicago, who said: 


“ _.T had a feeling in reading the article that in distinguish- 
ing between grants and shared revenues you do not place 
enough emphasis upon the fact that one involves the power 
to appropriate money and is an act of appropriation, whereas 
the shared tax does not directly involve the spending power. 
If it is kept in mind that shared taxes are in the nature of 
transfers little confusion should come in planning to catalogue 
(hem: 2... 


sudget Examiner Carl W. Tiller of the State of 
Minnesota suggested the use of a broader term than 
State-collected locally-shared taxes, as follows: 


“_. I prefer the term ‘state-collected, locally-assigned reve- 
nues’ for two reasons: 

“(a) ‘Revenues’ includes income from licenses, fines, and 
other non-tax sources. In some states, these administrative 
revenues are shared, and the same rules of fiscal reporting 
should be applied to them as to taxes. 

“(b) ‘Assigned’ instead of ‘shared’ seems preferable, be- 
cause in some cases the state does not share in the receipts, 
but all collections are returned to the subdivisions. . . .” 


On the matter of terminology, Dr. Carl Shoup of 
Columbia University called for a complete change in 
terminology, stating that: 


“".. I think the present terminology will have to be aban- 
doned, not merely patched up, if we are really to avoid serious 
ambiguity and irrelevancy in the definitions. It is always 
undesirable, of course, to abandon a term that may obtain a 
fairly well settled meaning through long use, but ‘state-col- 
lected locally-shared tax’ seems unlikely to reach that goal.” 


Dr. Shoup then suggested the following new sys- 
tem of nomenclature: 


ace 


... There are three aspects that a precise definition in 
these cases ought to cover, if possible: 


“(a) Is the tax one that is enacted by the state, carrying a 
tax rate that is set by state law? If so, it is a ‘state tax’. In- 
cidentally, the matter of whether it is collected by the state 
is of minor importance, although great prominence is given 
to this feature under present terminology. 


“(b) Is the tax divided between the state and one or more 
localities, or does it go solely to the state (or solely to one or 
more localities)? In the former case it is a ‘shared tax.’ 


“(c) If the tax is a state tax and is shared, on what basis 
is the localities’ share divided among them? The most signifi- 
cant distinction here seems to be between a division on the 
basis of the origin of the tax revenues (or ‘collections’), and 
On non-origin bases; these latter bases can, without too much 
distortion perhaps, be lumped under the label of ‘need’. 


“Can these distinctions be made evident, in terminology 
that would not be too strange or strained? Merely as a tenta- 
tive effort, I suggest the following: 

2 “Note that the ‘foreign basis’ and ‘need basis’ apply, not to the 
sharing,’ which is a matter of dividing between the state and the 
localities, but to the dividing of the local share among the local 


units; hence it would be incorrect to say ‘state tax shared on origin 
basis,’ ‘state tax shared on need basis.’ ”’ 
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“* State tax shared, origin basis’ (or ‘state tax shared, col- 
lections basis’) ? 
“* State tax shared, need basis’’.. .” 


Locally-Collected State-Shared Taxes 

Eight of the fourteen authorities who expressed 
opinions one way or the other on the second question 
were against including local shares of locally-collected 
State-shared taxes in the financial statistics of States. 
The general feeling seemed to be that these amounts 
should be reported as revenues of the local units only. 

The six who favored reporting these amounts as 
part of the State finances were motivated largely by 
the desire to show the total amount of the tax col- 
lected, irrespective of the amounts retained locally 
and by the State. 

As one of those against including these amounts in 
the State report, City Auditor Charles J. Fox of Bos- 
ton had this to say: 


“.. 1 do not feel that locally-collected state-shared taxes 
should be reported as shared taxes. The fact that such taxes 
are collected locally would seem to place them in a different 
category from those taxes which are collected directly by 
the state. When such taxes are turned over to the state by the 
local communities, they constitute revenue of the state. I see 
no reason for the state keeping a record of the local shares of 
such taxes since these shares do not enter into the fiscal 
system of the state either temporarily or permanently. They 
constitute, in my opinion, direct local tax collections and 
should be reported as such by the local communities. .. .” 


Revenues or Non-Revenues—Costs or Non-Costs 

That local shares of shared taxes should be reported 
as non-revenues and non-costs of State government 
was the opinion of nine of the thirteen authorities 
giving their views on the issue. 

The effect of reporting local shares as non-revenues 
and non-costs will vary with the definition of shared 
taxes used. Since the amount of local shares is 
greater under the “specific-tax” definition than the 
“collections-basis” definition, the exclusion of local 
shares from State revenues and costs under the former 
definition will have a greater effect than if they be 
excluded using the latter. It is of interest, therefore, 
to note that of the nine favoring exclusion of local 
shares from State revenues and costs, four favored the 
“collections-basis” definition, four the “specific-tax” 
definition, and one Dr. Bittermann’s definition. 

Dr. William Anderson of the University of Minne- 
sota commented on this issue as follows: 


“.. The question as to who collects a tax is a matter of law, 
and the law presumably follows convenience. The local units 
are agents of the state government and may in some cases be 
used to collect taxes for the state. Similarly, the state govern- 
ment may be designated by the legislation or the constitution 
to act as agent of the local units for collecting taxes for them, 
where it is easier for the state than for the local units to do 
the collecting. The agent in such a case should not have 
charged up to him as income or revenue what he merely 
collects for his principal and turns over to the principal ac- 
cording to the requirements of the law. It should be the same 
with all tax collections made by one government for another.” 
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Dr. Anderson later went on to say: 


“ 


... All money that goes into general state funds and is 
later taken therefrom to give aid to any other government, as 
required by some separate law providing for the grant, whether 
the grant is for a special purpose or function, or is merely to 
relieve local taxpayers generally (block grants and so forth) 
should be treated as a state revenue when received, and as an 
expenditure or cost when paid out.... 

“ .. On the other hand, all money collected by the state, 
whether tax or non-tax, where the law authorizing the collec- 
tion declares that this money is to go to other governments, 
and where the state administration appears only as a collect- 
ing agency, should be counted not as a state revenue at all, but 
as a revenue of the other government, that is the government 
that received the money to spend on its functions. . . .” 


To Dan O. Hoye, Controller of the City of Los 
Angeles, the extent to which the State controls the 
local expenditure of the money is an important cri- 
terion. Mr. Hoye said: 


“.. The degree to which the state exercises control in the 
expenditure of the moneys it seems to me is the controlling 
factor to be considered in determining whether local shares 
of shared taxes should be reported as revenues or non-reve- 
nues, and costs or non-costs of the state, however, the sug- 
gestion in the Article that the entire receipts might be shown, 
then segregating the net cost of the state from the amounts 
shared would properly reflect the entire operations in con- 
nection with any given activity. 

“A specific instance in California in effecting such decision 
is that the State of California collects the gas tax revenue—the 
law requires that of the amount collected, two separate %4¢ 
per gallon shall be turned over to the various cities within the 
state according to the amount collected in the various cities, 
with the restriction, however, that every cent of the money 
turned over to the cities must be expended by the cities in 
accordance with a contract entered into between the State of 
California and the city concerned prior to the expenditure of 
the money, and that such moneys shall be spent upon either 
State Highways within the city or major streets within the 
city. It is quite evident from this procedure that the state 
controls entirely the expenditures of such revenues. 

“Further provision within the law provides that certain 
proportions of the Gas Tax shall he turned over to the counties 
within the state based on amounts collected within the counties, 
and that this money may be further apportioned by the 
counties to the cities. This type of grant, however, need only 
be accounted for to the state by the County Road Depart- 
ment after expenditure has been made with no prior contract 
being in effect, except that the state law requires such money 
to be expended for construction and maintenance of streets 
and roads within the county. 

“Tt is quite evident from the explanation of these two types 
of shared gas tax within the State of California that con- 
siderably more control is exercised by the state in the ex- 
penditure of one than the other and might be reflected 


differently in the analysis of the state receipts and expendi- 
tures of moneys... .” 


The recognition of two seperate objectives, calling 
for two different systems of reporting financial statis- 
tics of States, might be a solution to this problem 
according to Dr. A. M. Hillhouse of the University 
of Cincinnati. 

According to Dr. Hillhouse, the first objective should 
emphasize the State’s accountability for all moneys 
received and paid. The report of financial statistics 
of each State should present the whole picture of 
State receipts—differentiating between revenues and 
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non-revenues—and State disbursements—distinguish- 
ing cost payments and non-cost payments. 

The second objective should stress the presenting 
of the yields of specific taxes. Major emphasis should 
be placed upon reporting State tax yields regardless 
of whether they were revenues or non-revenues and 
of whether they were collected by the State or some 
other governmental unit. 


Gross and Net Revenues and Costs 


The proposal to show the gross and net revenues 
and costs of the States met with approval. Gross rey- 
enues were defined in the article as all State revenues 
including local shares collected by the State. Net rev- 
enues consisted of revenues used for State purposes only, 
amounts to be distributed to localities as grants or 
local shares being excluded. Gross costs included all 
costs of State government, including local shares dis- 
tributed by the State. Net costs included payments 
by the State for State purposes only, grants and local 
shares being excluded. 


Of the ten authorities commenting on this proposal, 
nine favored it, one being opposed. 


It was suggested in the article that the “gross and 
net” concept was an alternative to excluding local 
shares from revenues and costs. Mr. Howard Friend, 
governmental researcher with the Indiana State 
Chamber of Commerce, and Mr. Virgil Sheppard of 
the Indiana Department of Public Welfare, apparently 
concur in this viewpoint in making the following 
observation: 


‘ 


‘... The ‘gross and net’ state revenues and costs scheme 
appeals to me as the better method of reporting local shares 
of state-collected taxes. I feel it is wholly misleading to place 
any state-collected tax, whatever may be its ultimate disposi- 
tion, in the non-revenue classification. However, the ‘gross 
and net’ method does permit understandable statistical de- 
scription of revenues retained for state use and those shared 
with local units... .” 

Dr. Simeon E. Leland also commented favorably 
on this proposal, as follows: 

“. . 1 think, too, that the proposal to show net and gross 
amounts of revenues and expenditures is sound and will be- 
come increasingly important as the amount of sharing in- 
creases. Unless it is possible to have net and gross figures, 
true revenues and true costs cannot be ascertained... .” 

Several authorities favored variations of the gross 
and net idea. Dr. Carl Shoup stated that he would 
“distinguish between ‘general revenues’ (all state 
revenues including all receipts under state taxes 
shared) ; ‘gross revenues’ (all state revenues excep! 
all state taxes shared) ; and ‘net revenues’ (all state 
revenues except (1) all state taxes shared and 
(2) grants).” 

Mr. Paul Reynolds of the Wisconsin Taxpayers 
Alliance uses somewhat the same scheme, which he 
describes as follows: 
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«.. I think our own practice comes fairly close to your 

approach. We begin with gross revenues or disbursements, 

then eliminate agency transactions (including taxes shared on 

a ‘collection’ basis) to arrive at net revenues or disbursements. 

We then break down the ‘net’ figures into ‘aids’ and ‘expendi- 
’ ” 

Tes. «6s 


Dean F. G. Crawford of Syracuse University uses 
a similar method of analysis: 


“_. The subject of State finances has become so mysterious 
that it is essential for your organization to clear up some of the 
confusion. I like to think of the finances of State government as, 

‘1. Tax Collections 
“A. Local Sharing 
“B. State Budget 
“a. Grants to local units 
“b. Costs of operating the State government 

“T have used this classification for a number of years and 
have found it possible to clarify the New York State situa- 
tion; at least.......” 


That State-collected locally-shared taxes imposed 
at locally-determined rates should not be classified as 
shared taxes, was the opinion of nine experts, while 
four were of the opinion that they should be. 


Dr. Mabel Newcomer of Vassar College, expressed 
the following opinion: 

“I should not like to see State-collected, locally-shared 
taxes imposed at local rates included with shared taxes, be- 
cause in this case the local government has wide control over 
the amount of revenue it obtains. If such taxes are to be 
reported in state accounts I should think they would be a 
non-revenue item quite separate from shared taxes.” 


Dr. Russell J. Hinckley of the United States De- 
partment of Agricultural Economics concurred in 
this opinion, giving the following 
reasons: 


“.. State-collected locally-shared taxes 
at local rates should not be classified as 
‘shared taxes’ but as State and local taxes 
as to the portion retained by the two 
levels of government. At variable local 
rates, I believe such a tax is local in 
essence: .....” 


Professors Lloyd Morey, M. H. 
Hunter and H. K. Allen of the 
University of Illinois, expressed 
the same opinion: 


“.. . We should prefer not to con- 
sider these as shared taxes in the Bureau’s 
State report. In such cases, the state 
would be acting purely in an administra- 
tive capacity and the amounts distributed 
should not be regarded as shared. The 
county in Illinois, for example, collects 
and distributes property taxes for the 
other local units, but it should seem far- 
fetched to regard these as shared taxes.” 


On the other hand, City Auditor 
Charles Fox of Boston favored the 
other side of the question: © Seca, 
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desirable in the interest of consistency to classify ‘state- 
collected locally-shared taxes imposed at local rates’ as shared 
taxes. The state serves as the collection agency, which is the 
primary element in the ‘specific tax’ concept, and returns to 
the local communities their respective shares of the collec- 
tions; thus both elements in the ‘specific tax’ definition are 
present in this type of tax... .” 


Excess Profits Tax Amendments 


H. R. 3531, a bill to amend the Excess Profits 
Tax Law of 1940, has been introduced in the 
House of Representatives. The amendments, 
retroactive to 1940, are designed to relieve cer- 
tain hardships brought about by the 1940 Act 
and are scheduled for quick passage through 
Congress in time for the March 15 tax collec- 
tion date. No specific extension of time for 
filing returns is mentioned, but in all prob- 
ability some such provisions will be made. 





Just as “the proof of the pudding is in the eating” 
so the proof of a survey is in its results. How will 
the results of this survey affect the Bureau’s report- 
ing of State-collected locally-shared taxes? 


In the final report Financial Statistics of States: 
1938, which will be published within a few weeks, the 
following refinements from the preceding year’s re- 
port have been made, largely as a result of the opin- 
ions expressed in this survey: [Turn to page 192.] 





The Commissioner of Internal Revenue and His Staff 
Sitting (left to right): Stewart Berkshire, Deputy Commissioner, Alcohol Tax Unit ; Timothy 
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Bureau of Internal Revenue; Guy T. Helvering, Commissioner of Internal Revenue; Jonas W. 


‘.. . Since the ‘specific tax’ concept of 
shared taxes presents a rather broad inter- 
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pretation of the subject matter, it seems Unit. 

































































































































































































































































































































IN CURRENT LE®’AL PERIODICALS 


DECADENCE OF THE CORPORATE 
DEVICE AS A MEANS OF AVOID- 
ING SURTAXES ON INDIVIDUALS 


Stephen T. Dean, Member of Pennsylvania 
and New York Bars 


15 Temple University Law Quarterly, 
November, 1940, p. 65-91 


One of the most prevalent methods of tax 
avoidance has been where an _ individual, 
having a substantial income subject to high 
individual surtaxes, transferred his income- 
producing property to a wholly or princi- 
pally owned corporation favored by lower 
corporate taxes. Thereafter, the sole stock- 
holder could control the corporate distribu- 
tion of earnings with a view to minimizing 
his individual taxes in several ways: If the 
property was the source of an unusually 
high amount of income in one year the cor- 
poration could distribute it to the stock- 
holder over a series of years and thus 
spread the income so that it would fall in 
lower individual surtax brackets; if the cor- 
poration sustained losses in prior years the 
income could be off-set against the result- 
ing deficit and would entirely escape tax to 
the stockholder; the earnings accumulated 
in the corporation might be withheld from 
distribution until a future year when indi- 
vidual surtaxes may be reduced; or the cor- 
porate distribution might be withheld until 
a year in which the stockholder had off- 
setting individual losses. 

Another method of reducing individual 
surtaxes has been through the realization 
of deductible losses arising from a sale of 
capital assets to a corporation which is con- 
trolled by the transferor. A still further 
use of the corporate device, and one which 
is currently more popular, has been that of 
assigning to a controlled corporation a con- 
tract or other evidence of the right of the 
controlling stockholder to receive income. 
By this arrangement it has been argued— 
successfully, in some instances—that the in- 
come received by the corporation subsequent 
to the assignment cannot be taxed to the 
stockholder by reason of the traditional bar- 
rier around the corporate entity. 


The battle against tax avoidance has 
grown more intense with the passage of 
time, and the government has been strik- 
ingly successful in obtaining both legislative 





and judicial remedies. Regardless of the 
political motivation which some persons at- 
tributed to investigations, an understanding 
of the background of the problem will impel 
sympathy for the position in which the gov- 
ernment has been placed by the taxpayer 
himself. 


Surtax on Corporations Improperly Accumu- 
lating Surplus Section 102 


Section 102 provides that the surtax shall 
be levied upon the net income of a corpora- 
tion. By its use of the disjunctive, Congress 
has clearly indicated that a corporation may 
be innocently formed but later availed of for 
the prohibited purpose, and thus subject to 
tax. It has been suggested that, on the other 
hand, the corporation may have been formed 
for the prohibited purpose but may not have 
been availed of for that purpose in a later 
year, and that the tax will not apply in the 
later year. Although there has been no deci- 
sion on the latter point, there is a possibility 
that a corporation which has once been 
formed to avoid surtaxes upon its stock- 
holders will thereafter carry the stigma of 
tax avoidance and therefore be continuously 
subject to the penalty tax on its undis- 
tributed income. 

It is important to keep in mind that the 
purpose of avoiding surtaxes on stockholders 
is the sole determinant of the tax—if the 
prohibited purpose is not established, the 
tax will not attach. Obviously the corpora- 
tion is itself incapable of conceiving the 
prohibited purpose except insofar as its stock- 
holders intend to avoid surtaxes through the 
use of the corporation, the law will impute 
that intention to the corporation itself. There 
has been some misconception that purpose 
is not the sole determinant of the tax. Thus, 
the application of Section 102 was once con- 
sidered by the Treasury to depend upon 
“the two elements of (a) purpose to escape 
the surtax and (b) unreasonable accumula- 
tion of gains and profits.” However, an un- 
reasonable accumulation of profits is not of 
itself an element, for there may be such an 
accumulation without the purpose of avoid- 
ing the surtax on stockholders and Section 
102 will not apply. 

Prior to the 1938 Revenue Act, Section 
102(b) contained dual presumptions in favor 
of the government, as follows: 

““(b) Prima facie evidence.—The fact that any 
corporation is a mere holding or investment 
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company, or that the earnings or profits are 
permitted to accumulate beyond the reasonable 
needs of the business, shall be prima facie evi- 
dence of a purpose to avoid surtax upon share 
holders.”’ 


In the 1938 Revenue Act subsection (b 
was reénacted after eliminating the phrase 
“or that the earnings or profits are permitted 
to accumulate beyond the reasonable needs 
of the business”, and a new subsection (c 
was added as follows: 


“‘(c) Evidence determinative of purpose.—The 
fact that the earnings or profits of a corporation 
are permitted to accumulate beyond the reason- 
able needs of the business shall be determinative 
of the purpose to avoid surtax upon shareholders 
unless the corporation by the clear preponder- 
ance of the evidence shall prove to the contrary.” 





In practical effect, therefore, the taxpayer 
is compelled to go forward with the evi:- 
dence and show a lack of the condemned 
purpose of avoiding surtaxes, and that bur- 
den does not seem to be materially less than 
the burden imposed by the new subsection 
(c) to show “by the clear preponderance of 
the evidence” that there was no purpose to 
avoid surtaxes. It thus seems that the de- 
termining factor is the activities of the cor- 
poration, and if it is engaged in substantial 
activity other than investing it will not be 
a “mere holding or investment company. 
Therefore, it would seem that the active 
holding or investment company which con- 
trols and manages the operations of its sub- 
sidiaries will not carry with it a presumption 
of the illegal purpose under Section 102. 

As already noted, if the earnings oF 
profits of a corporation are permitted to ac- 
cumulate beyond the reasonable needs of 
the business the taxpayer must affirmatively 
show that the purpose of the accumulation 
was not to avoid surtaxes on shareholders 
Whether or not there is an unreasonable 
accumulation of earnings is itself a question 
dependent upon the peculiar needs of the 
individual business. 


Inasmuch as the sole basis for application 
of Section 102 is whether there existed the 
illegal purpose of avoiding surtaxes, there 
are many factors which would tend either 
to prove or disprove the illegal purpose, 
regardless of the size of or need for the ac 
cumulation or whether the corporation was 
a mere holding company. Each new cast 
under Section 102 brings forth new and ad- 
ditional factors which are put forward 4 
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determinative or persuasive of this main 
issue. A review of the decisions will give 
some indication of these factors. The 
amount of surtaxes saved to shareholders 
is the ultimate illegal result which is con- 
demned and, therefore, is one of the most 
important determining factors. In this re- 
spect, however, the possible tax saving to 
shareholders is not conclusive against the 
taxpayer. A decline in the value of the as- 
sets of the corporation is evidence of an 
unfavorable financial trend which may rea- 
sonably justify an accumulation of earnings. 
The degree of decline is of course important, 
and in most decisions which gave considera- 
tion to this factor the declines were not 
suficient to save the corporation. The divi- 
dend record of the corporation is important 
both as an indication of the dividend policy in 
prior years and in respect of the percentage 
of earnings distributed in the taxable year. 
A consistent policy of distributing a large 
part of the corporation’s earnings over prior 
years will tend to disprove the existence of 
the illegal purpose to withhold dividends to 
avoid surtaxes. However, an accumulation 
of undistributed earnings in prior years may 
have provided funds sufficient for the reason- 
able needs of the business, by reason of 
which the earnings in a later taxable year 
could well have been distributed. 

Further, substantial outstanding loans to 
shareholders is regarded as one of the most 
definite indications that the accumulated 
earnings could have been distributed in the 
form of dividends, and hence that the with- 
holding of dividend distributions was mo- 
tivated by the illegal purpose. The nature 
of the corporation provides an indication of 
whether or not it was formed or availed of 
to avoid surtaxes, inasmuch as some types 
of corporations are either more or less sus- 
ceptible than others to use for the illegal pur- 
pose. Likewise the liquid condition of the 
corporation’s assets may be indicative of 
the ability to pay a dividend. The use made 
of the accumulated earnings by the corpo- 
ration has also been regarded as an im- 
portant factor. An unexplained and sudden 
change in corporate or individual policy 
may have the effect of disclosing the illegal 
purpose, however the anticipated extent and 
results of a business depression may reason- 
ably warrant policy of accumulating earn- 
ings as a backlog against further recession. 
Also the closeness of the corporation is a 
persuasive factor. Each new case, however, 
will bring forth new protestations of inno- 
cence, and the possible arguments in the tax- 
payer’s behalf are seemingly without limit. 




































































Surtax on Personal Holding Companies 
Section 500-511 


Until 1934 all corporations seeking to 
avoid taxes on their stockholders were sub- 
ject to the penalty provided by the provision 
‘or unlawful accumulations of surplus, here- 
inbefore discussed. There are three pro- 
cedures available for avoiding the penalty 
‘ax. The first and obvious procedure is for 
the corporation to acknowledge defeat and 
to liquidate. The second, to distribute the 
entire amount of income as a taxable divi- 
dend and obtain the credit for dividends 
paid under Section 504, and the third method 
's to have the shareholders return as their 
‘axable income pro rata shares of the undis- 
‘ributed income of the corporation, thus 
entitling the corporation to consent divi- 
lends credit under Section 504. 


































DIGESTS OF ARTICLES ON TAXATION 


The personal holding company provisions 
of the revenue act have been referred to as 
a “death sentence,” and it may be added 
that the courts have entertained no com- 
punction in executing that sentence. Al- 
though there is justification for the attempt 
to eliminate. the intricate and complex per- 
sonal holding company as a vehicle of tax 
avoidance, it is indisputable that many such 
companies are formed and used for legiti- 
mate business purposes, and the innocent 
have been made to suffer for the sins of 
the guilty. The high rate of liquidation of 
such companies tells its own story. 


The Foreign Personal Holding Company 
Sections 331-340 


Although the Bureau of Internal Revenue 
in recent years has enforced Section 102 
with more diligence and greater effective- 
ness, and Congress had widened its attack 
by enacting Section 251, the taxpayer’s in- 
genuity devised a means of avoidance which 
was believed to be out of the reach of Con- 
gressional hands. This was the foreign per- 
sonal holding company which, being outside 
the jurisdiction of the United States, was 
considered by many to be foolproof. 


The method used was simply the forma- 
tion of a corporation in a foreign country 
where income taxes were low or altogether 
non-existent, and a transfer to that corpora- 
tion of securities or other property, the in- 
come from which could be accumulated free 
from any United States tax upon the indi- 
vidual shareholders. The avoidance of tax 
was made possible by reason of the lack of 
direct federal jurisdiction over the foreign 
corporation and because it was impracticable 
to obtain any information on the corporate 
income or the nature of its business in for- 
eign countries where the Treasury had no 
agent. 


Following the legislative investigation in 
1937 of the extensive foreign corporations 
for the avoidance of income taxes, a new 
provision was adopted as Section 201 of 
Title II of the 1937 Revenue Act. Because 
the federal government lacks jurisdiction 
over foreign corporations, and by reason of 
the fact that the Federal tax authorities no 
longer fear the possible effect of Eisner v. 
Macomber, 252 U. S. 189, (the judicial tem- 
perament of the Supreme Court having 
changed considerably since 1920), Congress 
reverted to the system of taxation found in 
the 1913 to 1918 Revenue Acts and included 
as a part of the taxable income of share- 
holders their pro rata shares of the earnings 
of a foreign personal holding company, ir- 
respective of whether such earnings were 
in fact distributed. There have been no 
decisions construing the foreign personal 
holding company provisions, and the rea- 
son may be that almost all of such com- 
panies have been liquidated. 


Deduction of Losses Arising from Sales to 
Controlled Corporation 


The doctrine of the separate corporate 
entity has been availed of for purposes other 
than the haven of accumulated earnings. 
One of the widest uses has been to establish 
deductible losses resulting from the sale of 
assets to a controlled corporation at a price 
less than the cost to the transferor. Al- 
though the bona fides of such a sale may be 
subject to question in certain instances, in 
1921 the Treasury Department placed full 
credence in the doctrine of the corporate 
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entity and permitted the loss deduction 
even though the sale to the controlled cor- 
poration was made for the purpose of re- 
ducing the taxes of the transferor. However, 
the agreeableness of the Treasury was only 
temporary, and in David Stewart v. Com- 
missioner, 17 B. T. A. 604, the Commissioner 
of Internal Revenue first took the position 
that such losses were not deductible because 
the sale transaction was only “colorable.” 
Nevertheless, the Board of Tax Appeals al- 
lowed the loss, observing that “it is not 
reprehensible to take lawful steps which 
will entitle one to a loss on one’s income-tax 
return.” 


In 1934 the Revenue Act was supplemented 
with a new provision which disallowed 
losses from the sale or exchange of property 
“between an individual and a corporation in 
which an individual owns, directly or indirect- 
ly, more than 50 per centum in value of the 
outstanding stock.” Although the Treasury 
Department had won its crusade in Con- 
gress, and despite its complete lack of suc- 
cess in the courts, it petitioned the Supreme 
Court for certiorari from the decision in 
Smith v. Higgins, 102 F. (2d) 456, in a be- 
lated effort to reach those loss transactions 
which had been completed prior to the ef- 
fective date of the Revenue Act of 1934. In 
a surprising but not altogether persuasive 
opinion the Supreme Court upheld the gov- 
ernment’s contention, disallowed the loss. 

Apart from the unjust effect ef the Hig- 
gins decision, supra, upon taxpayers who 
come within its scope and who relied on a 
uniform judicial construction to the con- 
trary, that decision creates a dangerously 
bureaucratic precedent in its clear implica- 
tion that the government “may sustain or 
disregard the effect of the (corporate) fic- 
tion as best serves the purposes of the tax 
statute.” Such a conclusion is fully repu- 
diated by Mr. Justice Holmes’ observation 
that “If it is a fiction created by law with 
intent that it should be acted on as if true.” 


Taxation of Income from Contracts Assigned 
to Controlled Corporations 


The problem of whether the assignor or 
the assignee of income is subject to tax 
thereon has generally been dealt with in 
three separate and distinct types of income 
assignments. Where the income has been 
received or accrued prior to the assignment 
it is manifest that the assignor is subject 
to tax thereon. Where the mere right to 
future income has been assigned, the as- 
signor is likewise taxable thereon. How- 
ever, if the income producing property is 
itself assigned, then it has generally been 
supposed that the subsequent income there- 
on is taxable to the assignee. 


Most of the decisions have been con- 
cerned with the question of whether the 
assignment was of income producing prop- 
erty or of merely the income. The freedom 
from tax permitted by these decisions has 
been rudely interrupted by both legislative 
and judicial action. The courts have like- 
wise made inroads upon the hitherto safe 
avoidance method based upon assignments 
to controlled corporations, and the trend 
against tax reducing assignments to con- 
trolled corporations was finally resolved in- 
to established principle by the Supreme 
Court’s decision in Griffiths v. Helvering, 308 
uu. & me. 












































Introductions and Approvals 


Arkansas 


Chain Stores.—H. B. 82 imposes a tax 
on chain stores based upon the number 
of units of the chain operated in Ar- 
kansas, with rates graduated according 
to the number of units in the entire 
chain. Rates range from $5 per store in 
the state for small chains to $450 per 
store in the state for large chains. To 
Revenue and Taxation Committee. 


Use.—H. B. 185 levies a tax of 2% of 
the sales price of tangible personal prop- 
erty stored, used, or consumed in the 
state, or purchased for such storage, use, 
or consumption. Returns and tax pay- 
ments are required to be made to the 
Commissioner of Revenues by the fif- 
teenth day of each month by vendors. 
To Revenue and Taxation Committee. 


California 


% Personal Income.—S. B. 445 adds a 
new section (numbered 7.1) to the Per- 
sonal Income Tax Act to afford relief to 
persons receiving a lump-sum payment 
of income covering 5 calendar years or 
more by providing that such tax shall 
not exceed the amount due, had such 
income been attributable in equal pro- 
portions to such years. 


Colorado 


Business Licenses.—H. B. 298 pro- 
poses to regulate and license itinerant 
merchants transporting merchandise by 
motor vehicle and making sales there- 
from. The license fee shall be $50 for 
the calendar year. A $250 bond must 
be posted. To Finance Committee. 


Connecticut 


Income.—S. B. 163 levies a tax of 5% 
on interest and dividends in excess of 
$200 received by any resident individual. 
Return and payment of tax must be 


NDER the above heading, report is 

made of the introduction and progress 
of state tax legislation of importance to 
business interests. The final report is 
that of enactment, when the bill is starred 
designating approval. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes 
a twenty-four hour reporting service on 
all subjects for all states. A copy of the 
text of any bill reported may be obtained 
for a minimum service charge of one dollar. 


made to the Tax Commissioner by 
March 15 annually; repeals the estate 


penalty and choses-in-action taxes. To 
Finance Committee. 
Tdaho 

* Administration—H. B. 6 transfers 


the duties of the Tax Commissioner as 
Secretary of the State Board of Equaliza- 
tion to the State Auditor. 


%*H. B. 9 transfers the administration 
of the chain store, inheritance and ex- 
press company taxes from the Tax Com- 
missioner to the Commissioner of Finance. 


%*H. B. 13 transfers the administration 
of the license tax on electricity, motor 
fuel tax, tax on aircraft fuel, beer tax, 
malt tax, license tax on mining and the 
license tax for the privilege of contract- 
ing, from the Tax Commissioner to the 
Commissioner of Law Enforcement.: 


Illinois 


Oil.—Two bills providing for oil taxes 
have been introduced. H. B. 101 levies 
a tax of 5¢ per barrel on oil produced 
after September 1, 1941, in Illinois— 
such tax to be borne by each person in 
proportion to his interest in the oil so 
produced. Persons acting as managers 
of oil-producing wells, operating reclama- 
tion, etc., plants, or providing storage 
facilities for oil are required to register 
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and file monthly returns and the tax 
payment is to accompany the return. 
H. B. 102 levies a similar tax of 5¢ 
per barrel on oil imported into I]linois— 
the return and tax payment being made 
by the person who imports the oil. 
Both of the above are to be adminis- 
tered by the Department of Finance and 
the revenue accruing therefrom is to be 
earmarked for old-age assistance. Re- 
ferred directly to Speaker’s Table. 


Indiana 


Business Licenses.—S. B. 53 author- 
izes cities and towns to license non-resi- 
dent individuals and foreign corporations 
in a sum not exceeding $1,000. To Cities 
and Towns Committee. 


Income.—H. B. 157 proposes the re- 
placement of the gross income tax with 
a net income tax. The rate of tax on 
corporations is 3% and on individuals 
is 1% on excess over a $1,000 exemption. 
Surtaxes on net income above $3,000 are 
also provided. To Ways and Means 
Committee. 


% Administration—S. B. 15 abolishes 
the State Board of Tax Commissioners 
and creates the Indiana Tax Board. 
The new Board consists of three mem- 
bers appointed by the Governor, Treas- 
urer and Lieutenant-Governor and has 
the same powers as the State Board of 
Tax Commissioners, plus the additional 
duty to make a complete report of the 
state system of taxation. 


Iowa 


Dividends.—H. F. 64 provides for 2% 
tax on the amount of dividends declared 
and paid by foreign and domestic cor- 
porations, except those specifically ex- 
empted from the income tax under Sec 
6943.066, Code, and steam railroad cor- 
porations, sleeping car companies and 
freight line companies. The tax is to be 
deducted and withheld from such divi- 
dends payable to residents and nonresi- 
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dents by the payor corporation. Where 
corporations are doing business within 
and without the state, the tax applies 
only to dividends declared and paid out 
of income derived from business trans- 
acted and property located within the 
state. The tax does not apply to stock 
dividends or liquidating dividends. To 
Ways and Means Committee. 


Massachusetts 


Business Licenses.—H. B. 189 pro- 
vides for the licensing of performing 
rights in copyrighted musical composi- 
tions and dramatic-musical compositions, 
and further provides for a gross re- 
ceipts tax of 3% on all sales, licenses or 
other dispositions of performing rights 
in the Commonwealth. To Constitutional 
Law Committee. 


Gifts—H. B. 628 creates Ch. 65 B, 
G.L., and provides for a graduated gift 
tax depending on the relationship of the 
beneficiary to the donor and the amount 
siven. Rate of tax is from 1% to 9% 
for Class A, 2% to 11% for Class B, 
4% to 15% for Classes C and D. To 
Taxation Committee. 


Michigan 


Oleomargarine.—H. B. 100 proposes a 
10¢ tax on each pound of butter sub- 
stitute and requires each person manu- 
facturing and selling such substitute to 
obtain an annual license for each place 
of business at the rate of $100 per year. 
The tax is payable at the time of filing 
the monthly report, on the fifteenth of 
each month. A respite of thirty days 
may be obtained through permission of 
the administrative authorities. No excise 
tax is collected upon substitutes to be 
exported from the state, but a monthly 
report of such exports is required. The 
law is to be administered by the Com- 
missioner of Agriculture. To Agriculture 
Committee. 


Minnesota 


Income.—H. B. 494 and S. B. 368 im- 
pose an excise tax of 8% on the net 
income of banks. To Taxes Committee. 

Motor Vehicles.—H. B. 279 provides 
for an annual license fee of $250 for 
operators of drive-away systems for 
motor cars. To Motor Vehicles and 
Motor Tax Laws Committee. 


Missouri 


Chain Stores.—H. B. 11 imposes a tax 
upon chain stores based upon the num- 
of stores operated anywhere, and 
applicable to stores operated in Mis- 
souri at rates varying from $10 to $550 
store. To Revenue and Taxation 
mmittee. 


Cc 


Nebraska 


Amusements.—L. B. 115 imposes a tax 
upon admissions to amusements at the 
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rate of 1 cent for each 10 cents, or frac- 
tion thereof, of the admissions paid, or 
its equivalent if the admission is com- 
plimentary. Sec. 7102, Code, is repealed. 
To Revenue Committee. 


Cigarettes. -L. B. 117 levies a stamp 
tax upon cigarettes sold and distributed 
in the state at 2¢ for packages of from 
one to 20; 3¢, from 20 to 50; and 3¢ 
for the first 50 and 1¢ for each additional 
20 or fraction thereof in packages of 
more than 50 cigarettes. To Revenue 
Committee. 


Soft Drinks—L. B. 119 requires an 
annual license fee for vendors of malt 
syrup, malt extract, soft drinks, or flavor- 
ing extracts and flavoring syrups used 
in soft drinks. To Revenue Committee. 


New Hampshire 


Insurance Companies. — H. B. 14 
amends Secs. 17 and 18, Ch. 70, P. L., 
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* The Florida Legislature will convene on 
April 8. 
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by providing that domestic insurance 
companies, on or before March 1, pay 
$20 to the Insurance Commissioner and 
file a report on gross premiums. A tax 
of 2% on gross premiums is then levied. 
To Committee on Ways and Means, 


North Dakota 


Income.—H. B. 74 imposes an income 
tax for the privilege of doing business 
in North Dakota upon all banks and 
trust companies including national banks, 
based upon their net income and includ- 
ing income from tax exempt securities, at 
a rate of 4%. Effective January 1, 1942. 
Passed the House and referred to Bank- 
ing Committee of Senate. 


Oklahoma 
Motor Vehicles.—H. B. 108 provides 


for a graduated mileage tax beginning 
with 3 mills per mile, in the case of 
passenger vehicles having a_ seating 
capacity of no more than 7, to 15 mills 
per mile on vehicles having a seating 
capacity of more than 36, and 3 mills 
per mile in the case of vehicles of un- 
laden weight of not more than 3,000 
pounds, to 10 mills per mile on vehicles 
having more than 15,000 pounds of un- 
laden weight. To Motor Transportation 
Committee. 


Oregon 


Sales.—H. B. 318 provides for a 2% 
gross retail sales tax, foodstuffs excepted. 
To Taxation Committee. 

Utilities —S. B. 135 provides for an in- 
spection fee of $1 per mile on telephone 
and telegraph power lines. 


South Dakota 


Tobacco.—S. B. 42 provides for a 
stamp tax on the sale and use of cigars, 
snuff, and smoking and chewing tobaccos; 
on cigars, 10% of the ordinary retail 
price ; on all smoking and chewing tobacco, 
1¢ per ounce; and on snuff 20% of the 


ordinary retail price. To Taxation Com- 
mittee. 


Tennessee 


%General Revenue Act.—S. B. 388 
amends various sections of the General 
Revenue Act. Miscellaneous businesses 
affected (details not enumerated) include: 
auctioneers, automobile repair shops, 
sub-contractors, nightwatching compa- 
nies, florists, games, junk dealers, fresh 
fruit and vegetable merchants selling from 
temporary locations, merchandise vend- 
ing, mechanical music and weighing 
machines, oil depots, pawn brokers, un- 
dertakers and embalmers, wholesale fresh 
fruit and vegetable distributors and res- 
taurants. 

“Chain store” (Item B) is redefined to 
include retail stores with either (1) bene- 
fit of group purchasing and common 
management, (2) common ownership of 
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a majority of the stock of separate cor- 
porations or (3) common ownership of a 
majority interest. 

The credit for franchise and income 
taxes paid by bottlers and manufacturers 
of soft drinks, gas, water, electric power 
and light companies, telephone and tele- 
graph companies, theatres, motion pic- 
ture shows and vaudeville shows and 
motor transportation companies is limited 
to taxes paid by the owner of the busi- 
ness on the business specifically enumer- 
ated in the Item where the credit is 
given. 

A provision added in 1939 which re- 
quired manufacturers of gas, or distribu- 
tors of natural gas, paying a municipal 
gross receipts, privilege or license tax 
to pay a 3% gross receipts tax, but re- 
lieved such companies from the munici- 
pal tax, is repealed. Such companies 
are thus re-subjected to a 14% gross 
receipts tax. 

A proviso is added to the transporta- 
tion companies’ gross receipts tax that 
where companies have optional routes 
between points within the state, one 
wholly within the state and one through 
other states, all receipts from business 
between points beginning and ending 
within the state are deemed intrastate 
receipts. 


% Malt Extract.—S. B. 50 repeals Secs. 
1192 to 1212, inclusive, of the 1932 Code, 
which sections imposed a special priv- 
ilege tax on dealers in malt extract, de- 
rivatives, and combinations thereof. 


























































Texas 
Motor Vehicles.—H. B. 236 levies a 


mileage tax on motor carriers of pas- 
sengers or freight, in addition to present 
fees and taxes. Buses with seating 
capacity of 7 or less pay 3 mills per mile 
and rates increase to 15 mills per mile 
for buses seating more than 36. Trucks 
with unladen weight of 3,000 pounds or 
less pay 3 mills per mile and rates in- 
crease to 10 mills per mile for trucks 
with unladen weight of over 15,000 
pounds. Special trip rates are available, 
at a higher rate, for non-residents or 
residents making only occasional trips. 
To Revenue and Taxation Committee. 


Omnibus Tax Bill—H. B. 8 provides 
for a general increase in many gross 
production and gross receipts 
Among the taxes proposed are: 


Motor vehicles—New tax upon the first 
sale of a new motor vehicle in the state 
of 1% of retail price at place of delivery: 
“Motor vehicle” includes motor bicycles, 
motorcycles, semi-trailers, trailers, trac- 
tors, traction engines and motor boats 
and all other vehicles propelled or drawn 
by other than muscular power. Fire 
engines, ambulances, vehicles running on 
rails or tracks or propelled by electric 
power furnished from overhead wires and 
vehicles purchased by the state or fed- 
eral government and all subdivisions and 
agencies of each are exempt. 


taxes. 
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Gas.—New privilege tax (non-deduc- 
tible by the seller from the purchaser) 
for gathering gas produced in the state 
of 1¢ per 1,000 cubic feet, corrected to 
a base pressure of 14.65 pounds per 
square inch, absolute pressure, of gas so 
gathered. Excluded is gas injected into 
the earth to store, recycle, repressure or 
lift oil, gas used for fuel in connection 
with operation or development of oil or 
gas in the field where produced and gas 
lawfully vented or flared. “Gathering 
gas” is defined as the first taking or 
acquiring of custody, possession, title or 
control of gas for transmission through 
a pipe line after such gas has passed 
through the outlet of such plant. Quar- 
terly reports are required, with penalties 
for late filing and lien provisions. 

Gas processing —New occupation tax 
on operators of plants or facilities for 
liquefying gas of (a) 1/40 of 1¢ per gal- 
lon on all liquids extracted and saved by 
means of compression, absorption, re- 
frigeration or other mechanical means or 
(b) 1/10 of 1¢ per gallon where mechan- 
ical means are not used, tax payable 
monthly. 


Sales—Severance.—H. B. 131 imposes 
a Y, of 1% gross receipts tax on retailers 
and % of 1% gross receipts tax on 
wholesalers. Sales of any commodity on 
which the seller now pays an occupation 
tax of %4 of 1% or more, or an intangible 
tax, are exempt. In addition, severance 
taxes of 42 cents per ton on sulphur, 
14% of the market value of gas, 1% 
cent per barrel (or 144% of market value 
if over $1) on oil, and 1/24 cent per 
pound on carbon black where the market 
value is 4 cents or less (or 14% of its 
value if over 4 cents per pound), in 
addition to existing taxes, are imposed. 
To Revenue and Taxation Committee. 

Soft Drinks.—H. B. 173 levies a tax 
on soft drinks, carbonic acid gas and 
carbon dioxide. Rates are 6 cents per 
pound of gas or chemical and 20 cents 
per gallon of syrups. To Revenue and 
Taxation Committee. 

Transaction.—H. B. 133 imposes a 
1.6% transaction tax, in addition to all 
existing taxes, based upon the amount 
of actual value passing from one person 
to another. The production of any natural 
resource is specifically subject to tax and 
an alternative 1.6% severance tax is pro- 
vided if the transaction tax is unconsti- 


tutional. To Revenue and Taxation 
Committee. 
Utah 


Trading Stamps.—S. B. 73 provides a 
license tax of $6,000 for persons using 
or furnishing to others to use in con- 
nection with sales of goods, wares, or 
merchandise, stamps, coupons, tickets or 
similar devices which entitle the pur- 
chaser receiving the same with the sale 
of goods, etc., to procure from any per- 
son any goods, free of charge or for less 
than the retail market price. To Banking 
and Commerce Committee. 
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Washington 


Business Licenses.—S. B. 47 imposes 
a license fee of $20 per month plus a 
50% gross receipts tax on slot machines, 
and a license fee of $10 per month on 
other mechanical gaming devices. To 
Public Morals Committee. 


S. B. 79 levies an annual license fee 
of $300 on persons loaning money on 
salaries or wages. To Banks and Bank- 
ing Committee. 


Chain Stores.—H. B. 82 imposes a 
graduated chain store tax, based on thie 
number of stores in the chain, wherever 
located. Rates start at $1 for single 
stores and increase to $375 for each store 
in the State belonging to a chain of more 
than 500 stores. An annual license fee of 
50 cents per store is also imposed. To 
Revenue and Taxation Committee. 


H. B. 200 levies a graduated chain 
store tax, based upon the number of 
stores wherever located. Rates start at 
$10 for each store in the State belonging 
to a chain of not more than 10 and in- 
crease to $1,000 for each store in thie 
State belonging to a chain of more than 
500 stores. To Revenue and Taxation 
Committee. 


Gifts—S. B. 21 imposes a new gift 
tax, with rates graduated according to 
amount and relationship of donor and 
donee. The tax payable is 90% of the 
tax computed at the following rates: 
Gifts in Class “A” (made to or for the 
use or benefit of parents, grandparents, 
wife, husband, children, stepchildren or 
lineal descendants) are taxable from 1% 
on $25,000 or less to 10% on amounts 
over $500,000. Gifts in Class “B” (made 
to or for the use or benefit of brothers 
or sisters) are taxable from 3% on $5,000 
or less to 20% on amounts over $100,000. 
Class “C” gifts (all others) are taxable 
from 10% on $10,000 or less to 25% on 
amounts over $50,000. The first $3,000 
given to any person during the calendar 
year is not included in computing the 
tax and specific exemptions of $10,000 to 
donees in Class “A” and $3,000 to donees 
in Class “B” are provided. Gifts to 
Washington charitable, religious, educa- 
tional or public organizations are also 
exempt. To Revenue and Taxation Com- 
mittee. 


Income.—H. J. R. 4 repeals Sec. 1 of 
Art. 7 of the Constitution and adds 5 
new sections authorizing the Legislature 
to levy a graduated tax on incomes from 
whatever source derived, to classify both 
real and personal property, and to pro- 
vide for exemptions to the head of a 
family. To Constitutional Revision Com- 
mittee. 


S. J. R. 2 proposes to add Sec. 2 to 
Art. VII of the State Constitution, au- 
thorizing the Legislature or the people 
to levy taxes, graduated or otherwise, on 
incomes from whatever source derived. 
To Constitutional Revision Committee. 
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ALABAMA 
April 1—— 
Automobile dealers’ reports due. 
Franchise taxes due. 
April 10—— 
Automobile dealers’ reports due. 
Last day to file bank income tax returns. 
Oil and gas conservation tax due. 
Tobacco use tax reports and payment due. 


Wholesalers’, distributors’ and retailers’ 
alcoholic beverage reports due. 

April 15—— 

Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 

Carriers’, warehouses’ and _ transporters’ 


lubricating oils tax reports due. 

Motor carriers’ mileage reports and taxes 
due. 

April 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax and reports 
due. 

Gasoline tax reports and payment due. 

Lubricating oils tax and reports due. 

Motor fuel tax reports and payment due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 


ARIZONA 

April 1—— 

Mining corporation reports due. 
April 5—— 

Alcoholic beverage licensee’s reports due. 
April 15—— 

Gasoline tax and reports due. 

Gross income tax and reports due. 

Motor carriers’ reports and tax due. 
April 25—— 

Motor fuel carriers’ reports due. 


ARKANSAS 
April 10—— 
Alcoholic beverage reports and tax due. 
Natural resources purchase statements 
due. 
Natural resources severance tax and re- 
ports due. 
Property tax returns due. 
April 15—— 
Sales tax and reports due. 
April 20—— 
Gasoline tax and reports due. 
April—Third Monday—— 
Property tax installment due. 


CALIFORNIA 
April 1—— 
Gasoline tax due. 


Insurance company premiums tax reports 


due. 


April 15—— 
Gasoline tax reports due. 
Gross receipts tax and reports due from 
motor carriers of property for hire. 
Personal income tax returns and first in- 
stallment of tax due. 
Private car tax reports due. 
Sales tax and reports due. 
Use fuel tax and reports due. 
Use tax and reports due. 
April 20—— 
Beer and wine tax and reports due. 
Motor carriers’ gross receipts tax due. 


COLORADO 
April 10—— 
Gasoline tax reports due. 
Motor carriers’ tax and reports due. 
April 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax and reports due. 
Income tax return and first installment of 
tax due. 
Sales tax and reports due. 
Service tax and reports due. 
Use tax and reports due. 
April 25—— 
Gasoline tax due. 
April 30—— 
Last day to pay property tax in one in- 
stallment without pay. 


CONNECTICUT 
April 1—— 
Cable, car, express, telegraph and tele- 
phone corporation tax returns due. 
Foreign insurance company premiums tax 
due. 
Gasoline tax due. 
Income (franchise) tax and returns due. 
April 15—— 
Gasoline tax reports due. 
April 20—— 
Alcoholic beverage tax and reports due. 


DELAWARE 
April 1—— 
Motor vehicle registration fees due. 
Railroad tax installment due. 
April 15—— 
Filling station gasoline tax reports due. 


Manufacturers’ and importers’ alcoholic 
beverage reports due. 
April 30—— 


Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 
April 10—— 
Alcoholic beverage reports due. 
Beer tax reports due. 
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April 15—— 
Beer tax due. 
Income tax returns and first tax install- 
ment due. 
April 30—— 
Gasoline tax and reports due. 


FLORIDA 
April 1—— 
Property tax returns due. 
April 10—— 
Alcoholic beverage reports due. 
April 15—— 
Carriers’ gasoline tax reports due. 
Chain store gross receipts tax and reports 
due. 
Gasoline tax and reports due. 
Motor vehicle fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


GEORGIA 
April 10—— 
Tobacco wholesalers’ reports due. 
April 15—— 
Malt beverage tax and reports due. 
April 20—— 
Gasoline tax and reports due. 


IDAHO 
April 9—— 
Motor carriers’ gross revenues reports due. 
April 10—— 


Beer dealers’ reports due. 
Dairy product substitutes reports due. 


April 15—— 
Electric power company tax and reports 
due. 
Gasoline tax and reports due. = 
Motor carriers’ gross receipts tax—quar- 
terly installment—due. 


ILLINOIS 
April 1—— 
Real and personal property, including cap- 
ital stock, assessed as of this date. 
April 10—— 
Motor carriers’ mileage tax due. 
April 15—— 
Last day to make alcoholic beverage re- 
ports. 
Public utility tax and reports due. 
Sales tax and reports due. 
Warehousemen’s reports on alcoholic bev- 
erages due. 
April 20—— 
Gasoline tax and reports due. 
April 30—— 
Transporters’ gasoline tax reports due. 
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INDIANA 
April 1—— 
Foreign bridge and ferry company prop- 
erty tax returns due. 
April 15 
Bank and trust company intangibles tax 
reports due. 
3ank share tax reports due. 
Carriers’ gasoline tax reports due. 
Gross income tax and reports due. 
April 20 
Bank share tax due. 
Building and loan _ asssociations’ 
gibles tax and reports due. 
April 25—— 
Gasoline tax and reports due. 








intan- 


IOWA 

April 1 
Last day for assessment and report of 

bank share tax. 
Last day to make property tax returns. 
Motor carrier’s additional tax due. 
Pipe line company property tax reports 
due. > 
Property tax (first installment) delinquent. 
Railroad property tax reports due. 

April 10 
Carriers’ gasoline tax reports due. 

Class A permittees’ beer tax and reports 
due. 

April 20. 
Gasoline tax and reports due. 
Sales tax and reports due. 
Use tax and reports due. 











KANSAS 

April 10—— 

Malt beverage tax and reports due. 

April 15—— 

Carriers’ gasoline tax reports due. 

Compensating tax and reports due. 

Income tax return and first installment of 
tax due. 

Motor carriers’ gross ton mileage tax and 
reports due. 

April 20 
Motor carriers’ returns due. 
Sales tax and reports due. 

April 25 
Gasoline tax and reports due. 








KENTUCKY 

April 10—— 

Alcoholic beverage reports due. 

Amusement and entertainment tax and re- 
ports due. 

Cigarette tax reports due. 

Refiners’ and importers’ gasoline tax re- 
ports due. 
April 15 
Corporation license tax reports due. 
Income tax returns and first tax install- 
ment due. 

Motor vehicle fuel (other than gasoline) 
tax and reports due. 

Passenger carriers’ mileage tax due. 

Public utility gross receipts tax and re- 
ports due. 

April 20 
Oil production tax and reports due. 

April 30 
Dealers’ and_ transporters’ 

and reports due. 











gasoline tax 


LOUISIANA 





April 1 
Last day to make railroad car mileage re- 
ports. 


Property tax returns due. 
Wholesalers’ tobacco tax reports due. 

April 10 
Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils tax reports due. 
Light wine and beer importers’ reports 

due. 
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April 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils tax reports due. 
Gift tax returns due. 
Intoxicating liquor 

dealers’ reports due. 
Wholesalers’ tobacco tax reports due. 

April 20 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 

Light wine and beer manufacturers’ and 
dealers’ tax reports due. 


manufacturers and 








Lubricating oils tax due; dealers’ reports 
due. 
New Orleans sales and use tax and re- 
ports due. 
Petroleum solvents reports due. 
April 30 


Gas gathering tax and reports due. 

Petroleum products tax and reports due. 

Public utility, pipe line and natural gas 
sales tax and reports due. 

Motor carriers’ gross receipts tax and re- 
ports due. 

Severance tax and reports due. 

Oil refineries’ license tax and reports due. 





MAINE 
April 1—— 
Gasoline tax due. 
April 10 


Malt beverage reports due from manufac- 
turers and wholesalers. 





April 15—— 
Bank share tax reports due. 
Gasoline tax reports due. 
Last day for telephone, telegraph and rail- 
road companies to make reports. 


MARYLAND 
April 10———— 
Admissions tax due. 
April 30—— 
Beer tax and reports due. 
Gasoline tax and reports due. 


MASSACHUSETTS 
April 10—— 
Alcoholic beverage tax and reports due. 
Excise (income) tax return and first tax 
installment due. 
Last day to make public service company 
returns. 
April 15—— 
Cigarette distributors tax and reports due. 
April 30 
Gasoline tax and reports due. 





MICHIGAN 

April 1—— 

Chain store tax due. 

Last day to pay insurance company pre- 

miums tax. 

Severance tax and reports due. 
April 5—— 

Carriers’ gasoline tax reports due. 
April—Second Monday 

Bank share tax reports due. 
April 15—— 

Sales tax and reports due. 

Use tax and reports due. 


April 20—— 





Distributors’ gasoline tax and reports due. 


Severance tax reports delinquent. 
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MINNESOTA 
April 1—— 
Insurance company premiums tax due. 
Last day to file foreign corporation reports 
and pay fees. 
April 10—— 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
April 15—— 
Interstate motor carriers’ mileage tax due. 
April 25—— 
Gasoline tax due. 


MISSISSIPPI 
April 1—— 
Bank share tax reports due. 
Car company property tax returns due. 
Property tax returns due. 
April 5 
Factory reports due. 
April—First Monday 
Railroad and public utility property tax 
returns due. 
April 10—— 
Admissions tax and reports due. 
April 15—— 
Gasoline tax and reports due. 
Manufacturers’, distributors’ and 
salers’ tobacco tax reports due. 
Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Use tax and reports due. 








whole- 


MISSOURI 

April 5—— 

Non-intoxicating beer permittees’ reports 

due. 

April 15—— 

Gasoline tax reports due. 

Retail sales tax and reports due. 
April 25—— 

Gasoline tax due. 
April 30—— 

Soft drinks tax and reports due. 


MONTANA 
April 1 
First day to file foreign corporation coun- 
ty reports. 
Moving picture theatre licenses issued and 
tax due. 
Railroad property tax returns due. 
April 15—— 
Brewers’ and liquor wholesalers’ tax and 
reports due. 
Electric company reports due. 
Gasoline tax and reports due. 
Metalliferous mines license tax 
due. 
Motor carriers’ additional fees due. 
Personal income tax returns and first tax 
installment due. 

April 20 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 

April 30—— 

Coal mine operators’ tax and reports due. 

Last day for express and freight line com- 
panies to file reports. 

Last day for freight line companies to file 
property tax returns. 

Oil producers’ license tax reports due. 

Telegraph and natural gas company tax 
and reports due. 





reports 





NEBRASKA 
April 1 
Bank share tax reports due. 
April 15—— 
Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Imitation butter tax and reports due. 





Lists of stockholders of foreign corpora- 


tions due. 
Railroad property tax returns due. 
April 20—— 
Car company reports due. 
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NEVADA 
April 1—— 
Petroleum products reports and fees due. 
April—Ten Days after First Monday 
Toll road and bridge quarterly tax and 
reports due. 
April 15—— 
Carriers’ gasoline tax reports due. 
April 25—— 
Dealers’ gasoline tax and reports due. 
Fuel users’ tax and reports due. 





NEW HAMPSHIRE 

April 1—— 

Corporation reports due. 
Gasoline tax due. 

April 10 
Aleoholic beverage reports and taxes due. 
National bank share tax reports due. 

April 15—— 

Gasoline tax reports due. 
Last day to file property tax returns. 





NEW JERSEY 
April 1—— 
Marine insurance company reports due. 
Motor vehicle registration and fees due. 
April 10—— 

Excise tax and reports due from interstate 
busses. 

Gross receipts reports and tax due from 
busses and jitneys in municipalities. 

April 15—— 

Alcoholic beverage taxes and reports due 
from manufacturers, distributors, trans- 
porters, warehousemen and importers. 

April 20 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

April 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 





NEW MEXICO 
April 1—— 
Income tax information returns due. 
April 15—— 
Income tax 
ment due. 
Occupational gross income tax and reports 
due. 
Oil and gas conservation tax reports due. 
Severance tax and reports due. 
Motor carriers’ tax and reports due. 
April 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 
April 30—— 
Oil and gas production tax net value re- 
ports due. 


reports and first tax install- 





NEW YORK 

April 1—— 

Foreign insurance company premiums tax 
and reports due. 

New York City property tax (semi-annual 
installment) due. 

April 15—— 

Personal income tax returns and first tax 
installment due. 

Unincorporated business tax and 
due. 

April 20 
Alcoholic beverage reports and taxes due. 
New York City retail sales tax and returns 

due. 
New York City use tax and returns due. 

April 25—— 

New York City public utility excise tax 
and returns due. 

New York City conduit company tax and 
reports due. 

April 30—— 

Gasoline tax and reports due. 


returns 





NORTH CAROLINA 
April 1—— 


Installment paper dealers’ tax and reports 
due. 
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April 10—— 
Alcoholic beverage tax due. 
Carriers’ gasoline tax reports due. 
April 15—— 
Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and reports due. 
April 20—— 
Distributors’ gasoline tax and reports due. 
April 30 
Electric light, power, street railway, gas, 
water, sewerage and telephone company 
taxes and reports due. 





NORTH DAKOTA 
April 1—— 
Cigarette tax reports due. 
Fire marshal tax due. 
Last day for filing corporation reports. 
Oil reports and fees due. 
April 15—— 
Aleoholic beverage transactions tax and 
reports due. 
Gasoline tax and reports due. 
Interstate motor carriers’ tax due. 
Motor carriers’ permit fees due. 
April 20—— 
Sales tax and reports due. 
Use tax and reports due. 
April 30—— 
Dairy products reports due. 
Grain warehouse reports due. 


OHIO 
April 1—— 
Motor vehicle registration and tax due. 





April 10—— 
Admissions tax and reports due. 
Class A and B permittees’ alcoholic bev- 
erage reports due. 


April 15—— 
Cigarette use tax and reports due. 
Use tax and reports due. 
April 20 
Dealers’ gasoline tax reports due. 
April 30—— 
Carrier’s gasoline tax reports due. 
Gasoline tax due. 





OKLAHOMA 
April 1—— 
Oil, gas and mineral gross production tax 
and reports due. 
April 5—— 
Operator’s reports of mines (other than 
coal) due. 

April 10—— 
Airports’ 
due. 

Alcoholic beverage tax and reports due. 
April 15—— 

Gasoline tax and reports due. 

Sales tax and reports due. 
April 20—— 

Coal mine operators’ reports due. 

Diesel fuel oil tax and reports due. 

Use tax and reports due. 


gross receipts tax and reports 





April 30. 
Cotton manufacturers’ tax and reports 
due. 
Oil and natural gas information reports 
due. 
OREGON 
April 1—— 


Excise (income) tax returns and first tax 
installment due. 
Insurance company premiums tax due. 
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Personal income tax returns and first tax 
installment due. 
Public utility reports due. 
April 10—— 
Oil production tax and reports due. 

April 20 
Alcoholic beverage tax and reports due. 
Gasoline tax and reports due. 

Motor carriers’ tax and reports due. 





PENNSYLVANIA 
April 1 
Pittsburgh property tax delinquent. 
April 10 
Malt beverage reports due. 
Spirituous and vinous liquor reports due. 
April 15—— 

Employers’ returns due on tax withheld at 
source under Philadelphia income tax 
law. 

Income (corporate) tax returns and first 
tax installment due. 

Manufacturers’ alcoholic beverage tax and 
reports due. 

April 30. 

Gasoline tax and reports due. 











RHODE ISLAND 





April 1 
Insurance company premiums tax and re- 
turns due. 
April 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
April 15—— 
Gasoline tax and reports due. 
April 30 
Reports due from corporations employing 
five or more persons. 





SOUTH CAROLINA 
April 1—— 
Chain store tax and returns due. 
Domestic corporation license tax due. 
April 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax return and pay 
tax. 
April 15—— 
Motor fuel tax and reports due. 
April 20—— 
Gasoline tax and reports due. 


SOUTH DAKOTA 

April 1—— 

Passenger motor carriers’ tax due. 
April 15—— 

Alcoholic beverage sales reports due. 

Gasoline tax reports due. 

Sales tax and reports due. 

Use tax and reports due. 


April 30—— 
Mineral products severance tax and reports 
due. 
TENNESSEE 
April 1—— 


Cottonseed oil mill reports due. 

Motor vehicle registration and fees due. 

Public utility annual inspection fees due. 
April 10—— 

Barrel beer tax due. 

Carriers’ gasoline tax reports due. 

Last day to file alcoholic beverage reports. 
April 20—— 

Bank share tax reports due. 

Distributors’ gasoline tax reports due. 

Property tax returns due. 


TEXAS 
April 1—— 
Commercial and collection agency tax and 
reports due. 
Motor vehicle registration fees due. 
Ore, marble and cinnabar tax and reports 
due. 
Public utility tax and reports due. 
Sulphur production tax and reports due. 
Textbook publishers’ tax and reports due. 
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April 15—— 
Oleomargarine tax and reports due. 
April 20—— 
Gasoline tax and reports due. 
April 25—— 
Admissions tax and reports due. 
Carbon black production tax and reports 
due. 
Natural gas production tax and reports 
due. 
Oil production tax and reports due. 
Theatre prize and award tax and reports 
due. 
April 30—— 
Last day to file bank share tax reports. 
Last day to file property tax returns. 


UTAH 

April 1—— 

Gasoline distributors’ and retailers’ quar- 
terly license fees due. 

April 10 
Carriers’ gasoline tax reports due. 
Liquor licensees’ reports due. 

April 15—— 

Gasoline tax and reports due. 





VERMONT 
April 1 
Motor vehicle registration and fees due. 
April 10 
Alcoholic beverage tax and reports due. 
April 15—— 
Corporation income tax return and first 
tax installment due. 
Electric light and power company reports 
and tax due. 
Railroad, transportation and 
company taxes due. 
April 20—— 
Last day to file property tax returns. 
National banks’ deposits reports due. 
April 30—— 
Gasoline tax and reports due. 








telephone 


VIRGINIA 
April 1 
Insurance company premiums tax due. 
Motor vehicle registration and fees due. 
April 10—— 
Beer dealers’, bottlers’ and manufactur- 
ers’ reports due. 
April 15—— 
Corporation income tax returns due. 
Income information returns due from cor- 
porations and partnerships. 
April 20—— 
Gasoline tax and reports due. 
Use fuel tax and reports due. 





WASHINGTON 
April 1—— 
Public utility special reports and fees due. 
Steamboat companies’, wharfingers’ and 
warehousemen’s taxes and reports due. 
April 10—— 
Brewers’ and manufacturers’ malt prod- 
ucts reports due. 
April 15—— 
Auto transportation company reports and 
taxes due. 
Butter substitutes reports and taxes due. 
Gasoline tax and reports due. 
April 30—— 
Express company reports due. 
WEST VIRGINIA 
April 1—— 
Public service corporation property tax re- 
turns due. 
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April 20—— 
Gasoline and diesel fuel tax and reports 
due. 
Privilege dividend tax and returns due. 
Transportation company gasoline tax re- 
ports due. 
April 10—— 
Alcoholic beverage tax and reports due. 
April 15—— 
Personal income tax and returns due. 
Sales tax reports and payment due. 
April 30—— 
Foreign corporation reports due. 
Gasoline tax reports and payment due. 
Occupational gross income tax quarterly 
reports and payment due. 


WISCONSIN 
April 1—— 

Beer tax reports due. 

Street railway, light, heat, power, con- 
servation and regulation company re- 
ports due. 

Coéperative association reports due. 

Last day for domestic corporations to file 
reports. 

Last day for foreign corporations to file 
reports. 

Motor carriers’ flat tax due. 

Passenger motor vehicle registration and 
fees delinquent. 

April 10—— ‘ 

Alcoholic beverage tax reports due. 

Oleomargarine tax and reports due. 

Tobacco products tax and returns due. 





WYOMING 


April 1—— 
Bank share tax reports due. 
Pipe line company property tax returns 
due. 
Public utility property tax returns due. 
Telegraph and telephone company prop- 
erty tax returns due. 
April 10—— 
Carriers’ gasoline tax reports due. 
April 15—— 
Gasoline tax reports and payment due. 
Sales tax and reports due. 
Use tax reports and payment due. 
April 20—— 
Motor carriers’ tax and reports due. 


FEDERAL TAX CALENDAR 


April 15—— 

Corporation income tax and excess profits 
tax returns due for year ended January 
31. Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
year ended January 31. Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 

tension (citizens abroad, etc.) for fiscal 


—$ a ————____ 
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year ended October 31, with interest at 

6% from January 15 on first installment. 

Form 1040, 1120, or 1120A. 

Entire income tax or first quarterly in. 
stallment due on returns of nonresidents 
for fiscal year ended October 31. Forms 
1040, 1120NB. 

Fiduciary income tax return due for vea: 
ended January 31. Form 1041, 

Foreign partnership return of income due 
by general extension for fiscal year ended 
October 31. Form 1065. 

Individual income tax return due by gen- 
eral extension for fiscal year ended 
October 31, in case of American citizens 
abroad. Form 1040. 

Individual income tax return due for fiscal 
year ended January 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for year ended 
January 31, 1940. Forms 1040B, 1040NB, 
1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for year ended January 31. Form 
1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for March. Form 
957. 

Nonresident alien individual income tax 

return due for fiscal year ended October 

31. Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 


for fiscal year ended October 31. Form 
1040NB. 
Nonresident foreign corporation income 


tax return due for fiscal year ended 
October 31. Form 1120NB. 

Partnership return of income due for yea: 
ended January 31. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended October 31, by general extension. 
Forms 1120 and 1120A. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended Oc- 
tober 31. Forms 1040, 1041, 1120, 1120A, 
1120H, 1120L. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended July 31. Forms 1040B, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for March. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended July 
31. Forms 1040, 1041, 1120, 1120A, 1120H, 
1120L. 


April 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for March. Form 
1012. 


April 30—— 
Admissions, dues and safety deposit box 
rentals tax due for March. Form 72%. 
Excise taxes on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for March. 
Form 726. 


Excise taxes on lubricating oils, fancy 
wooden matches, and gasoline due for 
March, Form 726. 

Excise taxes on sales due for March, Form 
728. 

Processing taxes on oils due for March. 
Form 932. 

Sugar (manufactured) tax due for March. 

Form 1 (Sugar). 
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INTERPRETATIONS 


U. S. Supreme Court 


Cotton Processing Tax—Government Contract—Construc- 
tion of “Federal Taxes” Clause.—Respondent agreed to fur- 
nish the United States certain articles made of cotton, the 
prices thereof to be increased if any processing tax should 
be “made applicable directly upon the production, manufac- 
ture, or sale of the supplies covered by this contract.” Pur- 
suant to subcontracts, respondent reimbursed the subcontractors 
for cotton processing taxes. The court holds that respondent 
is not entitled to recover the amount of such taxes, for the 
United States agreed only to make reimbursement for such 
taxes as were the direct obligation of the respondent, not for 
such taxes as might be shifted to respondent. 

Reversing Court of Claims decision, 40-1 ustc § 9357, 32 
Fed. Supp. 141, reported at 413 CCH § 2002.072.—SC, in United 


States v. Cowden Manufacturing Co. No. 188, October Term, 
1940, 


Appellate and Lower Courts 


Accrual—Dividends Declared before, but Payable after, 
Death of Decedent.—Decedent owned stock on which divi- 
dends were declared on December 3, 1935, payable to holders 
of record at 3 P. M. on December 20. Decedent died De- 
cember 20 at 4:35 A. M. The court holds that under Sec. 42, 
1934 Act, the dividend in question accrued on December 3, 
the date of declaration, and was properly included by Com- 
missioner in the income tax return of decedent for that part 
of the calendar year 1935 which ended on the date of his 
death—DC, WD Kentucky, in First National Bank and Trust 
Co., and Emma J. Haggin, Admrs., Estate of Louis Lee Haggin, 
Deceased, and Emma J. Haggin, Individually v. Seldon R. Glenn, 
Collector of Internal Revenue, Dist. of Kentucky. No. 184. 

Bad Debts—Bank—Charge-off after Taxable Year.—In 
1934, a national bank examiner directed taxpayer to find addi- 
tional capital and to write off certain loans. In arranging for 
refinancing through the Reconstruction Finance Corporation, 
the examiner further directed that the taxpayer’s resolution 
to charge off certain loans should not be effected on the books 
until the financial arrangements were completed. In 1935, the 
additional capital was procured and the loans charged off. 
The court holds that these debts were not charged off within 
the taxable year 1934 under Sec. 23(k), 1934 Act. Strict com- 
pliance with the statute with respect to the charge-off of bad 
debts by banks is necessary because bank examiners often 
require debts to be written off which would not ordinarily be 
considered worthless. One dissent.—CC, in First National 
Bank v. United States. No. 44927. 


“First-in, First-out” Rule—Arbitrary Designation of Stocks 
to Certain Blocks.—In 1932, taxpayer owned 6,795 shares of 
stock. By agreement between taxpayer and Commissioner, 
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these shares were the result of three distinct periods of 
acquisition, the amount of each acquisition being also stipu- 
lated. For the purpose of minimizing his income taxes, tax- 
payer arbitrarily designated certain stock certificates as 
belonging to a certain period of acquisition, so that he could 
sell the highest priced stock first. The court holds under 
Reg. 77, Art. 58, that taxpayer can assign certain certificates 
to each period of acquisition and thereby avoid the application 
of the “first-in, first-out” rule—DC, ED Michigan, S. Div., in 
Floyd G. Hitchcock v. United States. No. 15095. 


Reorganization.—(1) A tax-free reorganization in 1932 did 
not occur when corporation S transferred all of its assets to 
corporation T, receiving cash and debenture bonds of T cor- 
poration. Where the consideration is solely the transferee’s 
cash and bonds, the transferor does not retain any proprietary 
interest in the enterprise—a requisite under the statute. The 
term of the bonds is immaterial. 

(2) Where an agreement was entered into in October, 1931, 
that the assets of S corporation were to be transferred to T 
corporation on January 2, 1932, and part cash was paid at the 
time the agreement was signed and bonds were to be delivered 
on January 2, 1932, in exchange for deeds and bills of sale for 
the assets of S corporation, the court holds that the sale oc- 
curred on January 2, 1932. 


Reversing Board of Tax Appeals decision, 38 BTA 43, 
CCH Dec. 10,086, reported at 402 CCH J 747.62—CCA-6, in 


Commissioner of Internal Revenue v. Walter F. Tant. Nos. 8197, 
8198. 


Transferee Liability—Adequate Consideration for Trans- 
ferred Assets.—A taxpayer, C. Perry Snell, transferred certain 
assets to the petitioner. The court finds that the assets had a 
value in excess of the transferor’s unpaid tax liability; that the 
transfer was not made for a valuable consideration; and that 
the transferor transferred practically all of his assets. It is, there- 
fore held that the Commissioner was warranted in assessing 
the tax against petitioner as transferee, pursuant to Sec. 280 
of the 1926 Act, without proceeding against the transferor. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 9514-A.—CCA-5, in Coffee Pot Holding Corp. z 


Commissioner of Internal Revenue. No. 9458. 


Board of Tax Appeals 


Income Status—Forgiveness of Obligations——Portions of 
salaries credited to stockholders of the petitioner but con- 
sistently undrawn were extinguished in 1934 and 1935 by 
debits to the individuals’ accounts and credits to surplus. The 
petitioner had received the benefit of deductions for the sal- 
aries authorized and credited to the stockholders, and the ex- 
tinguished credits were in amounts disproportionate to 
stockholdings. The taxpayer contended that payment of the 
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undrawn salaries was gratuitously forgiven under circum- 
stances which amounted to a contribution of capital, without 
income tax significance, under Com. v. Autostrop Safety Razor 
Co., Inc., (CCA-2), 35-1 ustc J 9017, 74 Fed. (2d) 226, aff’g 28 
BTA 621. The Board rules that the taxpayer’s plea was not 
supported by the stipulation, and holds that the Commissioner 
correctly included in the petitioner’s income for 1934 and 
1935 the amounts of undrawn salaries credited to surplus in 
those years.—Beacon Auto Stores, Inc. v. Commissioner, Deci- 
sion 11,305 [CCH]; Docket 97821. 42 BTA —, No. 107. 


Interest on State Obligations.—In each of the taxable years 
petitioners received interest on bonds which were issued under 
the California Municipal Improvement District Act of 1915. 
It is held that such interest was interest paid on the obliga- 
tions of a political subdivision of the State of California and is 
exempt from federal income tax under Sec. 22(b)(4), 1934 
and 1936 Acts. District Bond Company, 39 BTA 739, CCH Dec. 
10,661, reversed on another point (CCA-9), followed (40-2 
ustc J 9552). It is held, further, that interest received by peti- 
tioners during the same taxable years on bonds issued under 
the California Drainage Improvement District Act of 1919 and 
the California County Sanitation District Act of 1923 are ex- 
empt from the federal income tax under the same section of 
the aforesaid Revenue Acts. Morrison Bond Company, Ltd., 41 
BTA 669, CCH Dec. 11,042, followed.—Edward J. Bowen, Jr. 
v. Commissioner; John Gaffney Bowen v. Commissioner, Decision 
11,305-B [CCH]; Dockets 99918, 99919. Memorandum opinion. 


“Interest Paid” Deductions—Purchase of Mortgage Notes 
with Accrued Interest.—Petitioner purchased mortgage notes 
upon which interest was paid to her during the taxable year 
1935. She returned this as income, but with a corresponding 
deduction for “interest paid,” asserted to be the amount she 
had paid to the vendor of the notes for interest earned to the 
time of sale. The Commissioner’s disallowance of the deduc- 
tion is sustained in the absence of evidence as to an apportion- 
ment in the agreed purchase price between interest earned 
to the time of sale and principal, the burden being on the 
petitioner to substantiate the claimed deduction.—Clara A. 
Moore v. Commissioner, Decision 11,304-C [CCH]; Docket 
98975. Memorandum opinion. 

Lease Forfeited—Lessor’s Income from Lessee’s Improve- 
ments—Expense Deductions.—(1) The petitioners acquired 
real estate in Chicago by inheritance after the execution of a 
long-term lease of the property and construction of a building 
thereon by the lessee. Subsequently, in 1933 the lease was 
terminated by the lessors on account of defaults of the lessee 
in the payment of rent and taxes, and the property was re- 
possessed by them. It is held that the fact that the present 
owners are not the original owners is not of decisive signifi- 
cance, and, accordingly, following Helvering v. Bruun, 40-1 
ustc § 9337, 309 U. S. 461, the petitioners received taxable 
income in the year 1933 from the forfeiture of the lease and 
repossession of the building to the extent of their respective 
interests at that time in its value, which is found as a fact 
to have been worth the amount determined by the Commissioner. 

(2) On authority of Mary E. Evans, 42 BTA 246, CCH Dec. 
11,238, 403 CCH J 7438, delinquent taxes on the property and 
interest thereon, and expenses of repossession are held to be 
deductible—Emma H. Morrison and Carrie M. Tyler, Trustees, 
Will of Charles E. Morrison, Deceased v. Commissioner; Emma 
H. Morrison v. Commissioner; Carrie M. Tyler v. Commissioner, 
Decision 11,302-B [CCH]; Dockets 90784, 90791, 93841, 93842. 
Memorandum opinion. 

Trust Income—Taxability to Grantor.—The petitioner cre- 
ated a trust for her life. The income was payable to others 
and could not be paid to or accumulated for the petitioner. 
She could change the beneficiaries, the distributions, and the 
trustee, but had no power to revoke and no one had power 
to revest any part of the corpus in her. The corpus at her 
death was to go to her executor. On authority of Knapp v. 
Hoey (CCA-2), 39-1 ustc § 9517, 104 Fed. (2d) 99, and Ells- 
worth B. Buck, 41 BTA 99, CCH Dec. 10,963, 403 CCH J 7163, 
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it is held that the income was not taxable to her for 1935 under 
Sec. 166, 167, or 22(a), 1934 Act. Helvering v. Clifford, 40-1 
ustc J 9265, 309 U. S. 331, distinguished. “It involved a short- 
term trust over which the grantor reserved broad powers of con- 
trol and management.”—Antoinette K. Brown v. Commissioner, 
Decision 11,302 [CCH]; Docket 97743, 42 BTA —, No. 104. 


Bureau of Internal Revenue 


Annuities—Installment Payments—Taxability.—W here the 
proceeds of a single premium endowment policy are payable 
at maturity in 120 equal monthly installments, the installments 
received constitute annuity payments and are taxable in ac- 
cordance with article 22(b)(2)-2, Regulations 86, irrespective 
of whether the policy granted an option to the insured to take 
the cash surrender value at maturity, such option not having 
been exercised—GCM 22519, 1941-4-10574 (p. 6). 


Capital Gains and Losses—Determination of Period for 
Which Capital Assets Held.—Where stock is acquired through 
the exercise of rights, the holding period of such stock, for 
the purpose of determining gain or loss upon its sale for 
federal income tax purposes, relates back to the date of acquisition 
of the basic stock with respect to which the rights were issued. 

GCM 10063 (C. B. X-2, 159 (1931)) and GCM 12942 (C. B. 
XIII-1, 73 (1934) revoked to the extent inconsistent herewith. 

GCM 11645 (C. B. XII-1, 117 (1933)) reinstated. 

Recommended that JT 2609 (C. B. X-2, 339 (1931)) be re- 
voked and IT 1786 (C. B. II-2, 45 (1923)) be reinstated.— 
GCM 22532, 1941-5-10579 (p. 7). 

Capital Gains and Losses—Offsets.—In applying the limita- 
tion on stock losses prescribed by section 23(r) of the Revenue 
Act of 1932, a taxpayer may offset his personal losses from 
the sale of securities held for a period of two years or less 
against his share of similar gains of a partnership. 

GCM 14012 (C. B. XIV-1, 145 (1935)) revoked. 

Recommended that JT 2892 (C. B. XIV-1, 148 (1935)) be 
modified.—GCM 22491, 1941-2-10560 (p. 3). 

Distributions in Liquidation.—The original plan of liquida- 
tion adopted by the M Company on January —, 1938, provided 
for completion of its liquidation on or before December 31, 
1940, which is one year short of the time which could have 
been adopted under section 115(c) of the Revenue Act of 
1938. Held, the taxpayer may by amendment to the minutes 
covering the original plan extend the time for completion of the 
liquidation to December 31, 1941.—IJT 3445, 1941-4-10573 (p. 4). 


What Is a Shared Tax? 
[Concluded from page 181.] 


1. The “collections-basis” definition is retained, but statis- 
tics are being presented for the first time so that figures for 
the other two principal definitions, the “specific-tax” definition 
and Dr. Bittermann’s, may be secured from the report. 

2. Local shares of locally-collected State-shared taxes are 
not included in the State report. 

3. The classification of local shares of shared taxes as 
non-revenues and non-costs is being continued. 

4. Tables showing gross collections and net revenues by 
source, and gross payments and net costs by purpose, for each 
of the States are shown for the first time. 

5. “State-collected locally-shared taxes imposed at the local 
rate” are not classified as shared taxes, nor are they included 
in the report. 


The 1938 edition is the second report issued since 
the resumption of the Bureau’s series on financial 
statistics of States. 


This series was temporarily dis- 
continued with the 1931 volume. 

The complexity of State finances requires that the 
subject of State aid be given careful and continued 
study and analysis. 
will continue to do. 
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